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Kenya began its democratic era after its declaration of independence and the adoption of its first constitution in 1963. However, this supreme norm of the country would undergo countless reforms by the political elites from the very beginning, mostly to satisfy the partisan demands of the political leaders of the moment. These reforms succeeded in transforming the initially democratic model into an authoritarian, one-party system. After two decades of corruption and abuses of power, political changes in the country and a wave of democratisation after the fall of the Berlin Wall fuelled the popular clamour for constitutional change. This article analyses the development of the constitution-making process, which began with the first constitutional amendments introduced to the constitution of the independence, as well as the main factors that led to the rejection of a new draft constitution in the ratification referendum held on 21 November 2005. A key element contributing to the failure of the whole process is the strong influence of political forces in the process, all using partisan methods to achieve perceived political advantages.

1. Introduction
Every constituent process arises from the need either to establish a new political-constitutional system in the country or to adapt the pre-existing democratic system to the new needs of the society.[footnoteRef:2] In both cases, the process may fail and end without a new constitution being approved. It is then necessary to analyse the potential circumstances that may have prevented the success of the process, in order to avoid repeating those errors in the future and a new failure. It is true that any analysis of the failings of the constituent process can only be effective and complete if carried out once the process has ended, namely with a retrospective look. This work of recapitulation and analysis produces enormous benefits in comparative law and can serve as an example in other ongoing constituent processes, as well as in those that may occur in the near future. Of course, there will always be certain endogenous elements and situations specific to the country that will never be recreated elsewhere, but many other elements can certainly be found that can be applied, in the same way, in other places. [2:  We can find relevant references in the scholarship on constituent processes and the main problems they undergo. For instance, Jon Elster, Constitutions and Constraints, ULYSSES UNBOUND: STUDIES IN RATIONALITY, PRECOMMITMENT AND CONSTRAINTS, 88-174 (2000) and Forces and Mechanisms in the Constitution-making Process 364, 396 (2/1995). Also, DONALD L. HOROWITZ, CONSTITUTIONAL PROCESSES AND DEMOCRATIC COMMITMENT (2021) and Constitution-making: A Process Filled with Constraint, 12 REVIEW OF CONSTITUTIONAL STUDIES 1 (2016).] 

According to Zulueta-Fülscher,[footnoteRef:3] failed constituent processes can be classified into five main groups: (i) in the first place, there are the processes that produce a draft constitution that is not adopted, causing a sine die stagnation of the process. Cases such as those that occurred in Yemen between 2011 and 2015, and in Ukraine in 2014, could be incorporated into this first typology. Secondly, there are (ii) temporary failures of a constituent process that end with another new process being initiated immediately after the failed process and ending with the approval of a new constitution. This second group might include the constituent processes carried out in Fiji and Nepal. Thirdly, (iii) we can group together those processes that stall or are formally suspended but then resumed, such as the constituent processes that led to the 2008 Constitution of Myanmar or the 2012 Interim Constitution of Somalia. There can also be (iv) a partial failure of the process in which only part of the draft constitution is incorporated into the finally adopted constitutional text. Finally, we find (v) those reform processes that, because they require majorities that are excessively difficult to achieve, are doomed to failure. [3:  Kimana Zulueta-Fülscher, How Constitution-making Fails and What We Can Learn from It 1-40, 3 (International IDEA, Discussion Paper, 2/2023).] 

The case of Kenya could be included in the second group: a process that failed in 2005 after the rejection of the draft constitution in a referendum, but which ended up triggering a new process that, in a relatively short period of time, led to the approval of a new constitution, which happened in 2010. However, the road to the 2010 Constitution was not an easy one, coming after a previous constituent process that lasted decades and seriously eroded institutions and social coexistence. A key element of that failure was the role played by the country's political forces. Indeed, the Kenyan case is an example that confirms the importance of political parties in the success of constituent processes, and how the latter can be used as a combat ring among political actors to advance their own agendas.
The main circumstances that led to its defeat will be analysed in this paper. To better understand them, in the next section we will go back to what was the constitution at the time, approved in 1963 and known as the Independence Constitution. The third section will deal with the numerous reforms that the 1963 Constitution had to undergo from the very beginning. The fourth section will focus on the constituent process for the creation of a new constitution, beginning in 1997 with the passing of the Constitution of Kenya Amendment Act,[footnoteRef:4] and culminating in the 2005 ratification referendum in which the new draft constitution was rejected. The last section will be devoted to analysing the possible circumstances that led to the rejection of the new draft constitution in the 2005 referendum and thus contributed to its failure. [4:  The Constitution of Kenya Amendment Act No. 13 of 7 November 1997, KENYA GAZETTE No. 73, 30 December 1997.] 


2. The 1963 Independence Constitution
After the Westminster Parliament passed the Kenya Independence Act of 3 December 1963,[footnoteRef:5] Kenya's first constitution as an independent state came into force on 12 December of that year.[footnoteRef:6] From that moment on, Kenya ceased to be a colony of the United Kingdom and began its new journey as an independent country, following in the footsteps of many other countries on the African continent.[footnoteRef:7] [5:  Kenya Independence Act No. 54 of 3 December 1963, KENYA GAZETTE No. 109 of 24 December 1963.]  [6:  The 1963 Constitution was approved as a Statutory Order in Council of Her Majesty the Queen of the United Kingdom and it finally conferred sovereignty to Kenya. See the Constitution of Kenya of 4 December 1963, KENYA GAZETTE No. 105 of 10 December 1963.]  [7:  Like Ghana, which gained its independence from the United Kingdom in 1957, or Somalia, Mauritania and Nigeria in 1960. For a better understanding of where society stood at the time of independence, see Luis G. Franceschi, Elecciones en Kenia, de Etnocracia a Democracia, REVISTA CATALANA DE DRET PUBLIC BLOG, (12 March 2013), https://eapc-rcdp.blog.gencat.cat/2013/03/12/elecciones-en-kenia-de-etnocracia-a-democracia-luis-g-franceschi/ (last accessed 20 May 2023).] 

In the previous years, both in London and in Nairobi, various talks had taken place between the colonial administration and the various political groups with the aim of providing the country with a constitution. In particular, three remarkable conferences were held at Lancaster House in 1960, 1962 and 1963. These meetings culminated in the adoption of the 1963 Constitution, granting Kenya its status as an independent country.[footnoteRef:8] [8:  Many ideological and political battles were fought until the final adoption of the Constitution of Independence,. For a better understanding of the milestones leading up to the adoption of the new 1963 Constitution, see. ROBERT M. MAXON, KENYA´S INDEPENDENCE CONSTITUTION. CONSTITUTION-MAKING AND END OF EMPIRE (2011); HISTORY OF CONSTITUTION-MAKING IN KENYA 4-7 (Stephen Ndegwa Mwangi ed., 2012); and CHARLES OYAYA & NANA POKU, THE MAKING OF THE CONSTITUTION OF KENYA: A CENTURY OF STRUGGLE AND QUEST FOR LEGITIMACY (2018).] 

It should be noted that this constitution gained little support from the outset from the major political forces in the region. Indeed, many considered it a symbol of British colonialism and domestic political oppression.[footnoteRef:9] However, such was the desire to achieve the longed-for ururu (independence), that the two most representative parties at the time in Kenya accepted the document without reservation. However, it is indeed true that they were never really satisfied with the outcome. On the one hand, there was the Kenya African National Union (KANU) party. KANU, which was created in 1960 by James Gichuru, Hon Rom Mboya and Jaramogi Oginga Odinga, comprised mainly political leaders from the Luo and Kikuyu tribes. One of the most charismatic leaders of this party was Jomo Kenyatta, coming from the Kikuyu ethnic group. KANU always rejected the regional design of the constitution, considering it too decentralised and excessively benefitting the other ethnic minorities of the country. [9:  AGWELI ONALO, CONSTITUTION-MAKING IN KENYA 215 (2004) and Alicia Bannon, Designing a Constitution-Drafting Process: Lessons from Kenya, 116 THE YALE LAW JOURNAL 1824, 1830 (2007).] 

It is important to point out that the territorial design was a key issue for the country's political forces, as it depended on it whether the different ethnic groups would have greater or lesser representation and power in the central government. In fact, the system of political decentralisation designed by the new constitution had a specific name, Majimbo, which also came to be used to describe the constitution itself.[footnoteRef:10] [10:  The federal constitution, also known as Majimbo, allowed the country's ethnic minorities to have an active role in governance. It divided the country into seven regions and vested each region with a legislature with legislative functions and a regional government in charge of the executive functions. On the background of the territorial claims between the different political forces in the country and the ethnic struggles in this regard, see Laurence Juma, Ethnic Politics in the Democratic Republic of Congo. Laurence Juma, Ethnic Politics and the Constitutional Review Process in Kenya, 9 TULSA JOURNAL OF COMPARATIVE AND INTERNATIONAL LAW 471, 487-490 (2002). Also, Robert Maxon, Constitution-Making in Contemporary Kenya: Lessons from the Twentieth Century, 1 KENYA STUDIES REVIEW 11, 14-15 (2009).] 

On the other hand was the opposing party, the Kenya African Democratic Union (KADU), which had pushed for the recognition of such regionalism in the constitutional text, found the regulation of the new territorial model insufficient and did not feel that the governments of the regions were adequately protected and recognised by the new constitution. KADU was a political party that brought together other political factions from various ethnic groups in the country, including the Kalenjin ethnic group, native to the Rift Valley, and the Maasai. Their main political concerns at that time revolved around the limitation of central power in favour of ethnic minorities. One of their most charismatic leaders was Daniel Arab Moi, from the Kalenjin ethnic group.
This feeling of initial disaffection by Kenyans themselves with their new constitution may also have been one of the reasons why the constitutional text was born with the appearance of being extensively modified. Years later, Odinga stated that KANU had accepted the constitutional text for the sole purpose of accelerating the country's self-government and independence, but with the clear intention of carrying out later constitutional reforms that he deemed necessary to return Kenya to the unitary model. This was expressly stated in his autobiography, entitled 'Not Yet Ururu' (not yet independence).[footnoteRef:11] [11:  OGINGA ODINGA, NOT YET URURU 229 (1967).] 

On the other hand, some authors have blamed the initial failure of the Independence Constitution on its major shortcomings. Specifically, the 1963 Constitution lacked (i) political consensus among the main political forces in the country; (ii) technical assistance from experts in the area of constitutional law; (iii) popular support for the Majimbo model; and, finally, (iv) a fully developed and complete democratic system.[footnoteRef:12] [12:  Maxon, supra note 9, p. 11-29.] 

The constitutional text, which was quite extensive,[footnoteRef:13] attempted to meet the demands of all the parties involved in the negotiations at the Lancaster House conferences. The new political system designed for the newly independent Kenya was based on the principles of the parliamentary model, clearly influenced by the model of Westminster, and with the desire to protect the country's minorities. The heads of state were to be the Governor General, who received delegated powers from the Crown of the United Kingdom, and the Prime Minister, elected by a majority of the members of the lower house of parliament: the House of Representatives. The Kenyan Parliament, called the National Assembly, would have two chambers: the Lower House or House of Representatives and the Senate. The latter would be in charge of the protection and representation of ethnic minorities and the regional or Majimbo model, which included seven regions, each with its own parliament and regional government. [13:  The 1963 Constitution contains XV Chapters in total and 247 Articles.] 

It was a constitution with a considerably rigid reform process incorporating a system of several readings of the reform text, plus approval by three-quarters of the members of both parliamentary chambers in its ordinary procedure. It also included an aggravated route that required the approval of three-quarters of the members of the House of Representatives and 90% of the Senate for those reforms affecting the rights of the individual, the regions, citizenship, the electoral system, the Senate, the judiciary and the constitutional reform process itself.[footnoteRef:14]  [14:  Art. 71.6 of the 1963 Constitution.] 

This last route certainly made it difficult to carry out constitutional reform, though this did not prevent a multitude of reforms from being unleashed in the subsequent years, altering the constitutional text, and with it the country's own political system. The 1963 Constitution would be subjected to changes from the very start (24 reforms in its first 25 years) plunging the country into one of the most unstable and darkest periods of its young existence.[footnoteRef:15] From a parliamentary constitutional model that promoted democracy, political pluralism, individual rights (including those of the minorities) private property and the territorial decentralisation of power, it would give way in just a few years to a centralist one-party system, where violence and corruption would be the main characteristic of the country.[footnoteRef:16] [15:  Or, as some call it, 'a constitutional dictatorship'. OYAYA & POKU, supra note 7, p. 79.]  [16:  Jill Cottrell & Yash Ghai, Constitution Making and Democratization in Kenya (2000-2005), 14-1 DEMOCRATIZATION 1, 2 (2007).] 


3. The road to constitutional transformation. The reforms of the 1963 Constitution
In May 1963, KANU had come to power after sweeping away its opponent KADU in the general elections. In both houses of the National Assembly, KANU had won more than 50% of the seats and Jomo Kenyatta was appointed Prime Minister. He would continue as head of state for a long time, along with the Governor General of Kenya, Malcolm MacDonald, who performed executive functions in the name of Her Majesty Queen Elizabeth II. From that point on, one of the government's main motivations would be to amend the constitution in such a way that it would reflect the wishes and aspirations it failed to obtain in the previous Lancaster negotiations.[footnoteRef:17] In addition, the government would also use the constitutional reform procedure to alleviate the political crises that would arise during its term of office. We will now analyse the main constitutional reforms carried out since 1964. As we will see, what began as the Constitution of Independence would end up becoming an unrecognisable text in relation to the one originally approved. [17:  Those wishes mainly had to do with both the territorial design of the country and the form of government.] 

3.1. 	First phase: from 1964 to 1969. Towards a unitary presidential model
In 1964, just one year after Independence Constitution was approved, Jomo Kenyatta managed to get KADU militants to join his ranks in KANU, forming a single political party. From that moment on, both parliamentary groups merged and managed to reach the necessary quorums to amend the constitution. It is important to point out that in all the reforms carried out, only the parliament participated, as the only protagonist and relevant body in the constitutional reform procedure, leaving no room for the participation of other subjects, such as the citizens.[footnoteRef:18] [18:  The 1963 Constitution underwent a total of 38 amendments, according to the 2005 Final Report of the Constitution of Kenya Review Commission. Constitution of Kenya Review Commission, The Final Report of the Constitution of Kenya Review Commission 24 (10 February 2005). The analysis of the amendments to the 1963 Constitution can be seen in OYAYA & POKU, supra note 7, p. 79 et seq.] 

The first reform carried out turned Kenya into a presidential republic.[footnoteRef:19] The positions of prime minister and the governor general were eliminated, leaving all executive functions in the hands of the president. This initial reform designated a strong president, who became the head of state, head of the government and commander-in-chief of the armed forces. The president now had the power to dissolve parliament at any time and with total discretion. This first reform was also used to reduce the power of the regional legislatures, achieving a strong centralising movement throughout the state. This centralisation would be consolidated a few days later through the subsequent two constitutional reforms. [19:  Constitution of Kenya Amendment Act No. 28 of 23 November 1964, KENYA GAZETTE, 12 December 1964.] 

The second reform, approved one month after the first, aimed to eliminate all kinds of legislative functions of the regions in favour of the central government, eliminating the autonomy that the Independence Constitution granted them to exercise their legislative and executive functions.[footnoteRef:20] The third constitutional amendment was intended to consolidate this centralism by changing the name of the regions, which from that moment on would be known as provinces, and by conferring on the state parliament the power to delegate legislative functions to the legislatures or territorial assemblies, which from that moment on would be known as provincial councils.[footnoteRef:21] [20:  Constitution of Kenya Amendment Act No. 38 of 11 December 1964, KENYA GAZETTE, 12 December 1964.]  [21:  Constitution of Kenya Amendment Act No. 14 of 8 June 1965, KENYA GAZETTE No. 44.] 

In the years that followed, President Kenyatta promoted several constitutional reforms to increase his executive functions and to gradually eliminate the parliamentary political opposition, since there were several political dissidents who did not want to continue at the side of the new president and his KANU party.[footnoteRef:22] Among them was Vice President Jaramogi Oginga Odinga who, dissociating himself from Kenyatta's policies, created a new party in 1966: the Kenya People's Union (KPU). Odinga would act as a political counterweight to Kenyatta's wishes, albeit for a very short time. That same year, Odinga resigned as Vice President and just three years later, in 1969, he was arrested and his political party was outlawed.[footnoteRef:23] [22:  For instance, the Tenth Constitutional Amendment carried out in 1968 changed the system of election of the president and established a system of direct popular election. Constitution of Kenya Amendment Act No. 45 of 10 July 1968, KENYA GAZETTE, 12 July 1968.]  [23:  For a discussion of the political vicissitudes during this early stage of the 1963 Constitution, see H. Wilfred Opinya Okoth-Ogendo, The Politics of Constitutional Change in Kenya since Independence, 1963-1969, 71 AFRICAN AFFAIRS 9-34 (1972).] 

So, after the first eleven constitutional amendments, the government had already managed to: (i) dismantle the regional territorial model, establishing a centralised system; (ii) eliminate any constitutional guarantees, especially those constitutional provisions that were most consolidated; (iii) abolish parliamentary bicameralism; (iv) eliminate the separation of powers and judicial and parliamentary independence, as well as the system of checks and balances existing between the various constitutional bodies; (v) establish de facto a single party system, and; (vi) eliminate any hint of guarantees in criminal proceedings, imposing a whole apparatus of excessively severe public security.[footnoteRef:24] [24:  OYAYA & POKU, supra note 7, p. 83.] 

3.2. 	Second phase: from 1969 to 1982. The one-party model
With the elimination of the KPU, Kenya became a de facto one-party country. This granted a certain 'political calmness' to the Kenyatta Government, at least for a while, which explains why there were no further constitutional amendments for the next five years. However, after that brief lapse of time, the reforms began again. Starting from 1974, new constitutional changes were approved, dealing with a wide variety of issues. While some of the reforms were aimed at strengthening the figure of the president, many others only dealt with minor issues, such as fixing the language to be used in parliament, regulating presidential pardons and establishing the voting age.[footnoteRef:25] [25:  Id. p. 85 et seq.] 

In 1978, after Kenyatta's death, there was a drastic change in the country’s direction. His successor, former Vice-President Daniel Arap Moi,[footnoteRef:26] while scrupulously complying with the constitution in the assumption of power, followed in the footsteps of his predecessor in establishing any measure aimed at accumulating all the functions in his person and perpetuating him in power. To this end, he also used the path of constitutional reform. So many changes had gradually taken place in those years of Kenya's fledgling democracy that little or nothing remained of the original text of the Independence Constitution adopted in 1963. [26:  After several years of dealing with various health problems, Jomo Kennyata died of a heart attack in 1978 at Presidential House.] 

3.3. 	Third phase: 1982 to 1990. The advent of authoritarian rule
Two important events marked the beginning of this third stage in the development of Kenya's constitutional system. Firstly, in 1982, constitutional reform number 19, promoted by the Moi Government, constitutionally enshrined and thus established de jure a one-party system in Kenya.[footnoteRef:27] From that moment on, only KANU would exist in the country's political landscape. Secondly, and only a few months after the establishment of the single party system, there was an attempted coup d'état by part of the country's air force, which, although it did not succeed in its aim of overthrowing the government in power at that time, resulted in hundreds of deaths. These two events motivated successive constitutional reforms carried out in the subsequent years by the new Moi regime. All of them were aimed at eliminating any hint of opposition, not only in the political sphere, but also in the army and in the academia. There was also a strong centralisation of power in the hands of the executive, completely disabling the functions of other political institutions. [27:  The Constitution of Kenya Amendment Act No. 7 of 17 June 1982, KENYA GAZETTE, 25 June 1982, incorporated a new section in the constitution, Section 2A, stating that 'There shall be in Kenya only one political party, the Kenya African National Union (KANU)'.] 

At the end of the 1980s, however, there was another event of global significance that influenced Kenya's political future: the fall of the Berlin Wall. The wave of democratisation brought about by the collapse of communism at a global level, to a certain extent, fuelled the clamour for political change in the country.[footnoteRef:28] Pressure from the World Bank, the International Monetary Fund and, in particular, Western governments to begin the process of democratisation in African countries, if they were to have access to aid, and the global market had its effect in Kenya. African governments were required to undertake certain policies in exchange for economic support and access to the banking credit system. Policies such as ensuring good governance, respect for human rights, political pluralism, guaranteeing democratic elections, the rule of law, political accountability and transparency, protection of equality, control of corruption and real participation of civil society in political decision-making processes were promoted.[footnoteRef:29] This implied not only the adoption of certain principles of government, but also required a total constitutional reconstruction of the state, so that Western democratic and constitutional values would be assumed as its own. [28:  Naomi Gichuki, Kenya´s Constitutional Journey: Taking Stock of Achievements and Challenges, 18 RECHT IN AFRIKA 130, 131-132 (2016). Also, Larry Diamond, Developing Democracy in Africa: African and International Imperatives, 14 CAMBRIDGE REVIEW OF INTERNATIONAL AFFAIRS 191, 191 (2001); and Jill Cottrell & Yash Ghai, Seeking Democratisation, Accountability and Social Justice: The Constitution Building Process in Kenya (2000-2004), IDEA: THE ROLE OF CONSTITUTION BUILDING PROCESSES IN DEMOCRATIZATION 1, 3 (2004).]  [29:  OYAYA & POKU, supra note 7, p. 93.] 

3.4. 	Fourth phase: 1990 to 1997. The clamour for constitutional reform
From the 1990s onwards, therefore, a new era began in Kenya. It is in those years when, together with the pressure from abroad, the popular clamour for sweeping constitutional reform also grew within the country. There were street protests, some of them violent, as well as public demonstrations by activists, political leaders, academics and jurists against the policies adopted by the Moi Government. One of the most remarkable protests was known as Saba Saba, held on 7 July 1990. It was called Saba Saba, which in Swahili means 'seven of seven', a clear reference to the day and month when the popular protest took place. The demonstrators called for the abolition of the one-party system, the dissolution of parliament and the holding of a referendum to decide on the future of the country.[footnoteRef:30] Numerous well-known political faces supported this popular protest, such as Charles Rubia (the first mayor of Nairobi), Kenneth Matiba (former government minister under Moi), and Oginga Odinga together with his son, Raila Odinga. They all called for the reinstatement of a multiparty system in Kenya. The government's harsh crackdown on the protesters fuelled the popular response, with increased violence in the streets and protests. This marked the beginning of a process of constitutional transformation in Kenya that would last for years. [30:  Id., p. 94; and Grace Maingi, The Kenyan Constitutional Reform Process: A Case Study on the work of FIDA (Federation of Women Lawyers) Kenya in Securing Women´s Rights, AFRICAN GENDER INSTITUTE 63, 64 (2010).] 

The first milestone was the Moi regime's repeal of Section 2A of the constitution in December 1991, with the consequent elimination of the one-party system.[footnoteRef:31] The following year general elections were called, contested by a multitude of political parties, including Moi's KANU, Matiba's FORD-Asili party, the Democratic Party led by Mwai Kibaki, and Oginga Odinga's FORD-Kenya party. In spite of the recent opening to political pluralism in the country, the elections were once again won by President Moi’s party, and he would continue in power for another five years. [31:  See Art. 2 of the Constitution of Kenya Amendment Act No. 12 of 17 December 1991, KENYA GAZETTE, 20 December 1991.] 

The defeat of the opposition parties did not stop the outcry for constitutional reform that had begun just two years earlier. Thus, from 1992 to 1997, political parties, religious groups and civil society mobilised to promote the process of constitutional change. For its part, and in order to calm tempers, the government promoted some constitutional reforms aimed at limiting presidential powers, such as the reform carried out in 1992.[footnoteRef:32] This reform, number 28, limited the president's term of office to two terms of five years each and clearly delimited his functions as head of state, as well as those of the prime minister as head of the government. A reform that for the first time managed to mark the beginning of change in the political and constitutional model of the country.[footnoteRef:33]  [32:  Constitution of Kenya Amendment Act No. 6 of 20 August 1992, KENYA GAZETTE No. 70, 28 August 1992.]  [33:  Although many would consider this latest constitutional reform yet another mechanism at the hands of the government to mould the entire political system in its favour, the truth is that the Attorney General, who was in charge of drafting it, could see this as a great opportunity to initiate an effective change in the country. See GITHU MUIGAI, CONSTITUTIONAL AMENDMENTS AND THE CONSTITUTIONAL AMENDMENT PROCESS IN KENYA (1964-1997). A STUDY IN THE POLITICS OF THE CONSTITUTION, 168 (2001).] 


4.	The constituent process for a new constitution: from 1997 to 2005
4.1. 	The 1997 Review Act. The beginning of the process
The clamour for a new constitution in the various religious, political and social sectors had its maximum expression in the creation of a parliamentary commission in August 1997, which was to lead the process of change: the Inter Parties Parliamentary Group (IPPG). This group, which had the approval of the government, was to be the appropriate forum for conducting discussions on constitutional change. A number of proposals for constitutional reform were put forward and were intended to be implemented before the general election of that year. The proposals covered a wide range of reforms, leading to the passage of the Constitution of Kenya Review Act of 1997, also known as the Review Act.[footnoteRef:34] This act first created a commission, the Constitution of Kenya Review Commission or the CKRC, whose primary objective was to lead a constitutional reform process essentially driven by citizens,[footnoteRef:35] in which the government would have some representation. This led many political and social leaders to see the CKRC as an attempt by the government to monopolise the process of change.[footnoteRef:36] However, others, such as KANU representatives, saw it as an opportunity to mediate between the 'moderates' and 'radicals' in the various social movements and in parliament.[footnoteRef:37] The outcome of this commission was the 29th Constitutional Review, also known as the 'IPGP Review', which first introduced to the constitution an express recognition of political pluralism in Kenya.[footnoteRef:38] [34:  Constitution of Kenya Amendment Act No. 13 of 7 November 1997, KENYA GAZETTE, 30 December 1998.]  [35:  The so-called people-driven process, which would include different civil organisations, religious groups and NGOs. This commission in turn stemmed from a movement that had begun just a few months earlier, called MODAN (Movement for Dialogue And Non-violence), which sought to explore new ways of ensuring constitutional stability without the use of violence, if possible before that year's general elections. In fact, the leaders of this movement managed to put pressure on President Moi's entourage through diplomatic channels to agree to initiate this process of change (see OYAYA & POKU, supra note 7, p. 98).]  [36:  PATRICK L.O. LUMUMBA, MORRIS KIWINDA MBONDENYI, & STEVE ODERO, THE CONSTITUTION OF KENYA: CONTEMPORARY READINGS, 380 (2011).]  [37:  OYAYA & POKU, supra note 7, p. 99.]  [38:  Section 1A of the 1963 Constitution would henceforth read as follows: The Republic of Kenya is a multi-party democratic state'. See the Constitution of Kenya (Amendment) Act No. 9 of 1997 of 7 November 1997, KENYA GAZETTE, 7 November 1997. So, the repeal of the one-party system promoted in constitutional reform number 27, which repealed Section 2 of the Constitution, was clearly and manifestly confirmed.] 

The Review Act set out four main milestones to be achieved in the new constitutional process: (i) firstly, it required the holding of popular consultations and the collection of the people's opinion; furthermore, (ii) it called for the initial drafting of a draft constitution, to be carried out by a commission of experts (the CKRC); also (iii) for the draft to be subjected to subsequent revisions by a National Convention; and, finally, (iv) for the final draft to be ratified by parliament.[footnoteRef:39] [39:  Bannon, supra note 8, p. 1832.] 

These four main milestones in the constituent process would be carried out by four different subjects or bodies: (i) first, forums would be set up to carry out popular consultations and gather public opinion. These bodies were the Constituency Constitutional Forums (CCFs), which were established in the 210 constituencies to ensure the information, education and participation of the Kenyan people in the process. In order to coordinate all these forums, three District Constitutional Committees (3Cs) were created. Secondly, (ii) the CKRC, as the principal organ of the constitutional review process, would be responsible for drawing up the draft constitution. Also involved in the process would be (iii) a National Constitutional Conference (NCC), which would host the debate and the discussion of the draft for future approval. There was also (iv) the National Assembly or parliament of Kenya, which would finally approve the draft. The process did not originally include the holding of a referendum to confirm the constitutional proposal, although that would be incorporated at a later date. 
In its original version, the Review Act of 1997 was a breakthrough and a clear concession to the demands of civil society and the various religious and political interest groups, though, curiously, it was passed without involving these groups.[footnoteRef:40] It was a law aimed at carrying out an authentic constituent process, despite the fact that it did not have the support of society and the various interest groups in the country, as they had been excluded in the process of drafting the law.  [40:  In Kenya, the term 'stakeholders' was widely used to refer to all those social, religious or political groups that sought to participate or be consulted in the constitutional reform process. These sectors included NGOs, professional associations, trade unions, women´s social movements, social minority groups, youth or disabled collectives. A critique of this lack of popular representation in the law drafting process is found in Cottrell & Ghai, supra note 27, p. 5.] 

In the summer of 1998, following negotiations between these groups, the IPPG and the opposition at the Safari Park Hotel in Nairobi, these groups finally managed to be heard and become incorporated into the constitutional reform process. In this way, a new phase of popular consultation was incorporated into the process, which was duly included in the Review Act.[footnoteRef:41] [41:  Constitution of Kenya Amendment Act No. 13 of 7 November 1997, KENYA GAZETTE No. 73, 30 December 1997.] 

Thereafter, the Constitutional Commission (CKRC) was to have 25 members representing over fifty social groups. However, there was no agreement on how to appoint the members of the commission, which led to the emergence of two parallel initiatives that sought to lead the constitutional process. On the one hand, in October 1999, parliament formally convened a Parliamentary Select Committee (PSC) that had the support of the government (KANU) and Raila Odinga's party, the National Development Party (NDP). This committee would be chaired by Raila Odinga himself. On the other hand, civil society and religious groups would promote a new movement, known as the Ufungamano Initiative, led by the well-known jurist Oki Ombaka, with the aim of creating a new constitutional commission: the Peoples Commission of Kenya (PCK). This commission would elect its members in accordance with the provisions of the Review Act, with its main mission being to gather the views of the Kenyan people regarding the constitutional process.
The Parliamentary Select Committee (PSC) went ahead with the constituent process, proposing certain reforms to the Review Act that were approved in parliament: (i) first, the number of members of the CKRC was reduced from the initial 25 commissioners to 15 members (plus two ex officio members: the Attorney General and the Secretary of the Commission); (ii) the members of the committee would be nominated by the PSC and then appointed by the president; and (iii) the candidates proposed for the committee would be chosen taking into consideration the ethnic, geographic and social specialties of the country.[footnoteRef:42] [42:  MAXON, supra note 7, p. 3.] 

The conflict was intensified by these two commissions both wanting to lead the constituent process. However, there were also attempts to unite them so that together they could lead the constituent process. This task of unifying the two initiatives was left in the hands of Professor Yash Pal Ghai, one of the most respected and well-known figures in the country in the academic field and in the protection and defence of human rights.
4.2. 	The 2001 reform. The change of government and the beginning of drafting the new constitution
The merger of the two commissions was finally achieved in 2001[footnoteRef:43] with the Review Act 2000.[footnoteRef:44] From that moment on, the CKRC went from having 15 members to 27 (plus the two ex officio members). The 12 new members came from the Ufungamano Initiative. Since then, civil society has been given a leading role within the bodies that participate in the constituent process, making it a true process led by the Kenyan people.[footnoteRef:45] [43:  OYAYA & POKU, supra note 7, p. 113.]  [44:  Supra note 7, p. 42.]  [45:  Cottrell & Ghai, supra note 27, p. 6.] 

a) The 2002 elections and the new government
Once the CKRC was correctly formed, the next phase of the constituent process began: holding the National Convention to which the draft constitution drawn up so far by the commission would be submitted.[footnoteRef:46] This convention would be composed of all the members of parliament plus representatives of various religious and social groups. Its main mission would be to draw up a draft constitution. It was the largest and most representative assembly ever constituted in Kenya so far, with a total of 629 delegates tasked with gathering opinions from the various social and interest groups in the country on the most important issues of Kenya's political future in order to draft the new constitution.[footnoteRef:47] [46:  The work carried out in the CKRC resulted in a first draft of the constitution, known as the Ghai Draft, which would be submitted to the National Convention for debate and amendments. See Gichuki, supra note 27, p. 66.]  [47:  On the different functions attributed to the National Convention, vid. MWANGI, supra note 7, p. 34 and OYAYA & POKU, supra note 7, p. 119-122.] 

However, two events were to cast a shadow over the process. First, in December 2002, what could be considered Kenya's first free presidential and general elections took place. President Moi, who had already exhausted his two terms in office, decided, in exercise of the powers conferred on him by the constitution, to take advantage of the presidential election period to dissolve parliament and call for legislative elections in the country. Many saw this early convocation as an attempt by Moi to paralyse the constituent process, since calling legislative elections meant that the members of parliament not only ceased in their functions, but also automatically ceased to be represented in the National Convention that was to draft the new constitution.[footnoteRef:48] This caused the convention to be paralysed for several months until parliament was again constituted. Following Moi's announcement of the call for elections, the two main political forces were vying for power. On the one hand, there was Moi’s party, KANU, which was running without Moi and with a new leader: Uhuru Kenyatta, son of the late former president Jomo Kenyatta, of the Kikuyu ethnic group. For the first time, the NARC (National Rainbow Coalition) was the main contending force in the elections. This political force brings together the main opposition parties, led by Mwai Kibaki of the Democratic Party.[footnoteRef:49] [48:  Bannon, supra note 8, p. 1834.]  [49:  Which are Kibaki's NAK (National Alliance of Kenya) and Raila Odinga's LDP (Liberal Democratic Party).] 

The second blow came with the arrival of a new government. For the first time since the 1963 Constitution, KANU lost the elections, obtaining slightly more than 30% of the votes. The clear winner was the NARC coalition, obtaining more than 60% of the votes. Kibaki was appointed as the new president of Kenya after forty years of KANU's reign. However, Kibaki would not rule alone. The coalition had won the elections thanks to strong support from Raila Odinga's party, which would ask, in return, to receive the head of government as soon as Kenya became a parliamentary model.[footnoteRef:50] [50:  It should be recalled that Raila Odinga was the son of the former Vice-President of the Kenyatta government and political leader Jaramogi Oginga Odinga, of the Luo tribe and leader of the Kenya People's Union (KPU) party. Although the current constitution did not recognise the figure of the prime minister, as it was based on a presidential model, the CKRC had proposed in its drafts that Kenya be transformed into a parliamentary system, with a clear separation between the two heads: the head of the state and the head of the government.] 

The joy at the political change soon translated into clear disappointment at the new government, which quickly lost all enthusiasm for approving the new constitution that it had previously shown.[footnoteRef:51] Although Kibaki had announced in his campaign that Kenya would have a new constitution before his government reached 100 days in office,[footnoteRef:52] this promise would not be fulfilled and the process would, once again, be delayed.  [51:  Cottrell & Ghai, supra note 15, p. 13.]  [52:  This statement was made publicly. When asked by the Ufungamano initiative whether they would carry out the constituent process within the first six months of being elected, the NARC went further and replied that they would do so within the first hundred days. See OYAYA & POKU, supra note 7, p. 126 and Cottrell & Ghai, supra note 15, p. 14.] 

b) The Bomas National Convention
After multiple delays, the National Constitutional Convention began its work in 2003, thereby starting the second phase of the constituent process designed in the Review Act. Since then, the convention received the name of Bomas, since it was held in the convention centre of the Bomas neighbourhood in Nairobi. It would hold three sessions in order to draft a constitution.[footnoteRef:53] The first session, known as Bomas I, began in April 2003 and drafted a constitution that was intensely debated within the convention.[footnoteRef:54] [53:  The sessions are available at https://constitutionnet.org/sites/default/files/KERE-432.pdf (last accessed 26 June 2023).]  [54:  A detailed analysis of what was discussed at the various sessions of the Bomas Convention can be found in OYAYA & POKU, supra note 7, p. 127-134.] 

The second session, Bomas II, began in August 2003 and lasted for several months. By this second session, political tensions within the coalition government had grown to such an extent that the two main coalition parties, the Kenya National Alliance (led by Kibaki) and the Liberal Democratic Party (the LDP, led by Odinga) used the convention to air their major disagreements,[footnoteRef:55] which made the process very difficult.  [55:  The first sign of enmity came with the removal of Odinga as chairman of the Parliamentary Select Committee (PSC) which he had chaired since its creation in 1999.] 

In that second session, thirteen committees were created to deal specifically with the various sections of the draft constitution. Their main functions were: (i) to examine all the aspects that arose during the debates and any other matter arising from the draft; (ii) to propose amendments to the text; (iii) to report on amendments to the steering committee or to the convention, as well as any other aspect related to the draft.[footnoteRef:56] This second session took longer than initially planned due to several setbacks. First of all, the technical committees spent a lot of time intensively debating particularly controversial issues, such as those relating to the territorial distribution of power,[footnoteRef:57] the functions of the executive, what were known as the Khadis[footnoteRef:58] courts and the transitional provisions to be included in the new constitution. In addition, two deaths led to the postponement of the session for weeks: that of the Vice-President of Kenya, Michael Kijana, and that of the coordinator of one of the technical committees, namely the one in charge of the territorial distribution of power. [56:  OYAYA & POKU, supra note 7, p. 134.]  [57:  One of the most debated issues throughout the constituent process was whether to maintain a strongly centralised model in Kenya or to design, on the contrary, a politically decentralised model. Some authors have blamed the centralised model of power prevailing in Kenya since independence for the inequalities between ethnic groups and territories and for the country's slow economic and political development. Luis G. Franceschi, Shillah S. Memusi, & Reuben Muhindi, The Cost of Devolution in Kenya: A Cost Analysis of the New Governance Framework Introduced by the 2010 Constitution of Kenya and Its Impact on the Country´s Public Finance, 10 AFRICA POLICY JOURNAL 28, 30 (2014).]  [58:  The Khadis courts heard Muslim family and inheritance matters and were constitutionally recognised. Several religious groups in the country called for their disappearance.] 

The third and last session of the convention (Bomas III) began in January 2004. It was initially scheduled to be held in November of the previous year, though it was forced to be delayed by the coalition government, which was still immersed in serious internal dispute.[footnoteRef:59] Once again, these meetings would be used to raise the political disputes between the two parties of the government, rather than to carry out the corresponding constitutional debate. By this time, it was no secret among the members of the convention that the NARC Government was no longer supporting them in relation to the constituent process.  [59:  The coalition was in the midst of a political crisis caused by Kibaki's ongoing rejection of the agreement that both his and Odinga's parties had signed during the election campaign. In this agreement (the so-called MoU or Memorandum of Understanding) it was agreed that executive power would be shared between the members of both parties; a sharing that Kibaki's party did not want to comply with.] 

This all meant that the convention worked hard to have a final draft of the constitution as soon as possible, in order to be able to submit it to parliament for approval as soon as possible. This was done without losing the spirit of negotiation and consensus that had existed throughout the constituent process. This meant that controversial issues, such as the form of government or the territorial distribution of power, would be properly addressed and dealt with by the convention.[footnoteRef:60] For example, this draft discarded the presidential system in place in Kenya since 1964, welcoming, for the very first time, a parliamentary system with an executive composed of the president, the prime minister and his cabinet. A decentralised design of power would also be imposed. Both additions to the project would bring the constituent process to its most tense phase and, although it is true that the debates had become very intense in the first two sessions, Bomas I and Bomas II, the last session ended with several of the main NGOs and with the Kibaki Government itself leaving the convention. [60:  For this purpose, the so-called Consensus Building Group (CBG) was expressly created in February 2004. It was made up of 48 members and its main objective was to discuss and propose recommendations on the most controversial issues to be included in the future constitution. See OYAYA & POKU, supra note 7, p. 138.] 

The rest of the delegates continued the work and finally, in March 2004, the convention approved the draft constitution of Kenya, also known as the Bomas Project.
c) The stick in the wheel. Key judicial decisions in the process: The Njoya Case and the Njuguna Case
By then, both the constituent process itself and the draft constitution had already been challenged before the Supreme Court for alleged unconstitutionality.[footnoteRef:61] Of all the judicial processes that were initiated in the final years of the process, we could highlight a few cases that were key in the last months of the constituent process.[footnoteRef:62] [61:  Since 2001, the Supreme Court had been hearing several lawsuits against the constituent process and the composition and functioning of the CKRC and the National Convention. There were even suspicions that the Moi government might be behind them. Although the first ones that were filed were dismissed, it is true that they managed to paralyse the process for weeks. See Cottrell & Ghai, supra note 15, p. 17.]  [62:  The Kenyan Supreme Court was severely criticised. The Court, far from nurturing and cooperating in the process, was considered to have a 'blocking' role, mainly at the end of the process. Laurence Juma & Chuks Okpaluba, Judicial Intervention in Kenya´s Constitutional Review Process, 11 WASHINGTON UNIVERSITY GLOBAL STUDIES LAW REVIEW 287, 303 (2012).] 

The first of these took place in 2004. The high court heard a lawsuit led by a representative of the Presbyterian church against the Attorney General and the CKRC, requesting that the process be suspended on the grounds that it was vitiated by unconstitutionality.[footnoteRef:63] The Supreme Court used the occasion to declare that, for the draft constitution to be valid, its approval could not rest absolutely in the hands of parliament, and that the constituent power should incorporate the people´s ratification through either a referendum or a constituent assembly.[footnoteRef:64] This meant that the provisions contained in the Review Act had to be modified in order to incorporate this last step of ratifying the project by popular participation. [63:  The Njoya Case: Timothy Njoya & 6 others v Attorney General & CKRC. Judgment of the High Court of Kenya, Appeal No. 82/2004 (3 March 2004). The appellants brought a total of 19 orders or declarations of unconstitutionality against the National Convention and the constituent process, of which only 7 were upheld. Among them, it was agreed that the constituent process should indeed incorporate a final ratification of the draft constitution by the people, as the necessary subject of the constituent process. See Cottrell & Ghai, supra note 27, p. 22-23.]  [64:  Petitioners' Order No. 12 (p. 237 of the Judgment). The truth is that the problem really stems from the flawed wording of the constitutional reform process in the current constitution. Article 47 of the 1963 Constitution, in fact, did not regulate the procedure for the revision or total replacement of the constitution. However, instead of reforming the constitution in this regard, the government chose to incorporate the popular ratification phase in the Review Act to avoid further detractors in parliament. See MWANGI, supra note 7, p. 41.] 

This court decision suspended the process and, together with another key ruling in November 2005,[footnoteRef:65] led to a reform of the Review Act by the government, which incorporated a ratification referendum in the final phase of the process. Taking advantage of the legal reform, the Kibaki Government also incorporated new wording into the Review Act that allowed parliament to introduce amendments to the draft constitution by a simple majority of the house. The new wording of the act (which would henceforth be known as the Consensus Act) allowed parliament to introduce amendments to the draft constitution. Once these amendments were introduced, the Attorney General would submit the final draft for ratification by referendum.[footnoteRef:66] This new law also incorporated notable innovations in the process, mainly in the final phase of ratifying the draft by referendum. In the first place, it removed the minimum quorum of participation as a requirement for the validity of the referendum. In addition, it ordered the dissolution of the various constituent bodies (the CKRC, the National Convention and the District Constituent Forums) once the process was completed. In other words, if the process ended unsuccessfully and the draft constitution was rejected in the referendum, all the intervening bodies would be dissolved. In this way, the government was guaranteed to end the constituent process in any event: whether a new constitution was achieved or not.[footnoteRef:67] [65:  This second decision was handed down in the so-called Onyango Case and confirmed that for the draft of the new constitution to be valid it needed final ratification by the Kenyan people.]  [66:  The original wording of the Review Act only contemplated the approval or rejection of the draft constitution by parliament as a whole, without the possibility of introducing amendments to the text. See Bannon, supra note 8, p. 1838.]  [67:  OYAYA & POKU, supra note 7, p. 159.] 

The second paradigmatic case in this final phase of the process is the well-known Njuguna Case,[footnoteRef:68] issued a few months after the Njoya Case judgment and just one day before the final draft was approved by the National Convention. The Review Act provided that, once the National Convention sessions were concluded, the draft constitution would be forwarded by the commission to the Attorney General, who would present it for approval in parliament. Finally, 14 days after its submission to the chamber, the Attorney General would order its publication.[footnoteRef:69] However, in the latter judgment, the High Court prohibited the draft constitution from being received by the Attorney General until certain complaints against certain parts of the draft relating to the competences of parliament and the government and the territorial distribution of power were resolved. [68:  Judgment of the Supreme Court of Kenya (SC), 22/3/2004, Njuguna Michael Kung´u, Gacuru Wa Karenge y Nichasius Mugo v. the Republic, Attorney-General and CKRC, Appeal No. 309/2004 (Ken.).]  [69:  Section 28 of the Review Act.] 

d) The government's new draft constitution: the Wako Draft
The Njuguna judgment prevented the completion of the constituent process, since there was no draft constitution to be ratified by referendum, as the court had required in the Njoya Case. At this point, two movements were initiated with the purpose of unblocking the paralysis of the constituent process. On the one hand, there was the government and its like-minded politicians who, together with the new Consensus Act, set up an informal group to complete the constituent process, called the Consensus Building Group (CBG). Their intention was to modify the draft in such a way that they could have a different draft constitution from the one approved by the National Convention and, in particular, re-regulate some highly controversial aspects, such as the powers of the executive branch (especially those attributed to the president) and the territorial distribution of power. To this end, they entrusted the Parliamentary Select Committee (PSC) with the task of moving the draft constitution forward. The draft they drew up would be known as the Wako Draft.[footnoteRef:70] [70:  This draft was named after the current Attorney-General, Amos Wako, who prepared and published the government's draft for ratification by referendum. Draft Constitution of Kenya, prepared by the National Constitutional Conference, 15 March 2004. For an interesting comparative study between the then existing 1963 Constitution, the Bomas Draft and the Wako Draft, see PRESTON CHITERE ET AL., KENYA CONSTITUTIONAL DOCUMENTS: A COMPARATIVE ANALYSIS, (2006).] 

On the other hand, some civil organisations, together with a section of the National Convention and the Liberal Democratic Party (LDP), which until then had been part of the coalition government, created what was known as the Yellow Movement or Katiba Watch to support the draft constitution originally approved by the National Convention (the Bomas Draft). They were strongly opposed to the new draft drawn up by the government and appealed the legality of the Consensus Act and the Wako Draft in court. However, the Supreme Court dismissed their petitions and refused to declare the law unconstitutional. Moreover, since the law enabled the holding of a ratification referendum, the Court took the opportunity to recall the need to hold such a popular consultation as an essential part of the constituent process.[footnoteRef:71] [71:  In the aforementioned judgment in the Onyango Case, delivered on 15 November 2005 (Patrick Ouma Onyango and 13 others v. Attorney-General and 2 others, High Court Misc. Application no. 677 of 2005).] 

Despite the protests of the Yellow Movement, the government's draft constitution would continue to be processed. Thus, in June 2005, the PSC submitted the Wako Draft to parliament for debate and approval. The opposition parties, including KANU, rejected the new draft and the way the Parliamentary Select Committee had proceeded. Firstly, because the new draft changed fundamental aspects of the political system that Kenya would adopt with the new constitution; aspects that, moreover, had already been extensively discussed and resolved at the National Convention. For example, the Wako Draft increased the power of the president to the detriment of the prime minister, since it gave the president the power to appoint and dismiss the prime minister at will, while the Bomas Draft clearly limited the presidential functions and established for Kenya a parliamentary form of government. In addition, this new draft reduced the four territorial levels envisaged in the Bomas Draft to just two: the national level and the districts. Finally, it eliminated the bicameral model of parliament recognised in the Bomas Draft in favour of a unicameral model.[footnoteRef:72] [72:  The Bomas Draft, approved by the Commission and the National Convention, had established for Kenya a parliamentary form of government and a largely decentralised system of local government. These differences between one draft and the other can be found in CHITERE, supra note 69, p. 5 ff.] 

Secondly, the Yellow Movement accused the committee of having overstepped its functions since, according to the original wording of the Review Act, its main task was not to send a new draft constitution to parliament, but to submit recommendations to the draft initially prepared by the convention (the Bomas Draft), so that parliament could take them into consideration. Despite strong opposition to this new draft, the Wako Draft was approved by parliament on 21 July 2005 and published by the Attorney General on 22 August 2005. Three months later, on 21 November 2005, the ratification referendum was held, the first ever in Kenya's history.
4.3. 	The 2005 referendum
The months that elapsed from the publication of the new draft constitution prepared by the government until the referendum was held could certainly not be called peaceful but would become the scene of a fierce political contest between the supporters of the Bomas Draft and the defenders of the Wako Draft. The former, represented in the referendum by the symbol of an orange, would advocate a 'no' vote in the referendum, as they considered the new draft constitution a betrayal of the democratic aspirations of the Kenyan people. On the contrary, the latter, symbolised by a banana, would advocate a 'yes' vote in the referendum.[footnoteRef:73] The question submitted to the referendum, written in the two official languages (English and Swahili), was worded as follows: Are you for or against the ratification of the proposed new constitution? [73:  On the contest that took place in the months leading up to the referendum, see Bard Anders Andreassen & Arne Tostensen, Of Oranges and Bananas: The 2005 Kenya Referendum on the Constitution (CMI Working Paper no. 13, 2006).] 

It is interesting to see how, despite being the first referendum held in the country, there was no legislative instrument to develop it. Although it is true that it had to be held, as the Supreme Court had stated in its recent pronouncements, the result was not necessarily binding; at least, there was no rule imposing it. The government, however, had already publicly expressed its willingness to abide by the outcome of the referendum as the highest expression of the expressed will of the Kenyan people. The Electoral Commission of Kenya (ECK) was in charge of organising the referendum and, in the months leading up to the referendum, led an information and awareness campaign for all citizens with the support of international organisations and civic movements. For example, citizen education initiatives on the voting process were carried out by the United Nations Development Programme, while all information activities on the content of the new constitution were carried out by non-governmental organisations.
The referendum held on 21 November 2005 had a 52.4% turnout, a figure that may not seem very high in absolute terms, but it was not considered very low by local standards and its legitimacy was not questioned.[footnoteRef:74] The result resulted in a 'no' vote (oranges) with 57% of the votes cast, representing 3.5 million voters, compared to a 43% 'yes' vote (bananas), representing 2.5 million votes in favour of the new constitution. [74:  This turnout was, for example, 5% higher than the referendum that had been held in neighbouring Uganda a few months earlier to reinstate a multi-party model in the country. On its legitimacy, see. Id., p. 6.] 

In short, the Kenyan people rejected the Wako Draft as the draft constitution presented by the government, conferring a victory to the supporters of the Bomas Draft. With this rejection, the 1963 Constitution remained in force. Shortly afterwards, a new constituent process, which also led to violence across the country, would open the way to a new constitution in 2010.

5. Main factors that led to the failure of the constituent process in Kenya
The failure of the constituent process in Kenya was due to multiple factors happening from the very beginning of the process and coming into full effect in the final phase of ratification with the referendum of 2005. However, it was not because the citizens did not want a change in the country's constitutional political design, as they had been demanding for years a total reconstruction of the country's constitutional structure. However, several circumstances prevented this wish from coming to fruition. 
In 2005, Kenya was at the height of a political crisis that had been brewing since almost the earliest days of its democracy. Indeed, there was little or nothing left of the 1963 Independence Constitution after the countless reforms since its entry into force. These reforms were undertaken not so much to polish or adapt the constitutional model to the needs of the moment, but rather to satisfy the interests of the political elites on each occasion. With each of these reforms there was an erosion of the system that undoubtedly affected the quality of the democratic model established in Kenya.[footnoteRef:75] [75:  LUMUMBA, MBONDENYI, & ODERO, supra note 35, p. 44.] 

Closely related to this is the fact that neither of the two residents who ruled the country during the constitutional process from 1997 to 2005 (Presidents Moi and then Kibaki) were really in favour of such a radical constitutional reform. Their reluctance and illegitimate aspirations poisoned the country's political climate during the process. As Oyaya and Poku point out, it could be understood that the real reason the country's political elites initiated the constitutional process was not to create a new constitutional order in Kenya, but rather to settle their political scores.[footnoteRef:76]  [76:  OYAYA & POKU, supra note 7, p. 174.] 

These partisan interests were also evident in the constituent process itself. Problems with the composition and functions of both the commission (CKRC) and the National Convention and their use by the various political forces undermined the credibility of the process. The disputes and growing tension between the parties of the coalition government became very evident from the first sessions of the National Convention (Bomas I), slowing down and blocking the process for months. From a purely procedural point of view, the fact that the commissions and committees were made up of such a large number of delegates did not contribute to the success of the constituent process either. While this can ensure a more participatory and representative process (the long-awaited people-driven process), it can also sometimes be a hindrance to the smooth running and development of the process. Both the CKRC and the National Convention had a very large membership, often making the process inefficient, cumbersome and costly.[footnoteRef:77] [77:  Bannon, supra note 8, p. 1860. The role that political parties play in the constituent process has been widely discussed in our literature, on many occasions sustaining the thesis that they can contribute to the successful negotiation of a new constitution. In other cases, on the contrary, political parties can have a negative influence on the process, causing it to fail. In this regard, see the interesting analysis by Alexander Hudson, Political Parties and Public Participation in Constitution-Making 501, 524 (Comparative Politics, 3/2021); and Samuel Issacharoff & Sergio Verdugo, The Uncertain Future of Constitutional Democracy in the Era of Populism: Chile and Beyond 1, 44 (Public Law Research Paper, 2023).] 

Throughout the constituent process, there were two issues on which there was never a consensus among the main political forces of the country, ever since the Lancaster constitutional negotiations in the pre-independence stage: the first was the form of government, with the defenders of a more presidential model confronting those who defended a parliamentary system; the second was the system of the territorial decentralisation of power. Both were used as a political weapon of attack throughout the constituent process and found their maximum expression in the last stages of the process with the appearance of the Wako Draft, which recognised a model that was more presidential and unitary that what was originally foreseen in the Bomas Draft. 
In addition to those two issues, there were two other aspects that undoubtedly influenced the debates over the constituent process: ethnicity and religion. These two are issues of enormous relevance in Kenyan society and radically affect the political and constitutional configuration of the country.[footnoteRef:78] In fact, some authors affirm that the ethnic question was very present in the referendum, being a very decisive aspect of the final result. Thus, for example, despite the prevailing ethnic division in the country, large multi-ethnic coalitions were formed on both sides of the constitutional debate in order to vote together in the same direction in the referendum.[footnoteRef:79] [78:  Among others, Juma, supra note 9, p. 532; and Christina Murray, Political Elites and the People: Kenya's Decade Long Constitution-Making Process, REDRAFTING CONSTITUTIONS IN DEMOCRATIC REGIMES. THEORETICAL AND COMPARATIVE PERSPECTIVES 190, 196 (Gabriel L. Negretto ed., 2020).]  [79:  Bannon, supra note 8, p. 1846.] 

All of the above meant that the referendum was used for purposes other than its intended purpose. It was used not so much as an instrument of ratifying the constitutional project, but as a weapon of political battle between the two main opponents: the LDP of Raila Odinga and the NAK of the then President Mwai Kibaki. As Whitaker and Giersch point out, the referendum was a struggle between the leading political figures on issues that had been under discussion since the 2002 elections.[footnoteRef:80] The ratification of the draft constitution then took a back seat to the debate, the main issue being which of the two contenders would receive the most popular support.[footnoteRef:81] [80:  Elise Whitaker & Jason Giersch, Voting on a Constitution: Implications for Democracy in Kenya, 27 JOURNAL OF CONTEMPORARY AFRICAN STUDIES 1, 8 (2009).]  [81:  OYAYA & POKU, supra note 7, p. 162.] 

However, not everything was negative in the failure of the constituent process. Certain positive notes can also be drawn. For example, many authors have stressed that the participation of citizens in the process and more specifically in the referendum, was exemplary and that they were sufficiently informed and educated to make a legitimate decision. The role played by international organisations and civil society in informing citizens was of great relevance. Communication and publicity campaigns were developed throughout the country and broadcast in the media. At the time of the referendum, the country’s citizens were well aware of the issues involved in the referendum.[footnoteRef:82] [82:  Murray, supra note 77, p. 206; and Bannon, supra note 8, p. 1861. Against, however, Andreassen, supra note 75, p. 4. All citizens´ information and education measures can be seen in the CKRC Referendum Report: Constitution of Kenya Review Commission, Research, Drafting and Technical Support Committee. Referendum Report (28 December 2015), as well as in the training curriculum and manual produced by the CKRC: Civic Education for the Referendum. CKRC Curriculum (5 September 2005).] 

So highly educated were the citizens that many of the government's strategies to pursue its interests were futile and ended up costing it in the referendum. Indeed, many Kenyans were certainly annoyed at the way in which the Bomas Draft (which had involved the people much more) had been unilaterally replaced by the Kibaki Government's Wako Draff. The government's draft bore little resemblance to the official draft presented during the constituent process, changing two aspects that, as pointed out, had been very controversial during the process and to which citizens attached great importance: the form of government and devolution. In fact, even the supporters of the 'yes' vote in the referendum recognised that the draft had many weaknesses. Although the Bomas Draft was not presented as an option in the referendum, many Kenyans hoped that a 'no' vote on the Wako Draft would force the political classes to renegotiate a much more representative constitution,[footnoteRef:83] which happened years later with the adoption of the 2010 Constitution. [83:  Whitaker & Giersch, supra note 79, p. 12.] 

Whitaker and Giersch[footnoteRef:84] point out that the failure of the process was affected because the debate in the referendum erroneously focused on what they call the three 'Ps': process, policy and positioning. As for the process, it should be noted that the referendum was an instrument of the citizens to censure the way in which the government had managed the constituent process, with the incorporation of a new draft constitution at the last moment, and not a way to ratify a new constitution. The Bomas Draft, with its flaws and errors, had been a people-driven draft and was the result of a consultative process that had welcomed input from all sectors of society. The Wako Draft, drafted unilaterally by the government, came to undermine the will of that constituent power of the people. This betrayal was used by the detractors of the Wako Draft as one of the main talking points in their 'no' campaign. [84:  Id. p. 8.] 

Secondly: politics. The referendum was a political battleground for the groups that made up the coalition government. Thus, Odinga's LDP took the opportunity to attack its coalition partner in the government, with Kibaki at the head, who had promised him a head of government position with full powers that would never materialise. The LDP had been marginalised, moreover, in the distribution of positions of trust in the government, and considered this a real breach of the terms of the agreement (MoU) reached a few months earlier between the members of the coalition. In short, the referendum became a perfect opportunity for LDP members to protest their marginalisation within the NARC.
Finally: it was a question of political positioning. The referendum served as a platform to prepare for the upcoming 2007 elections and for citizens to position themselves for or against one or the other candidate. The media coverage and rallies held in the months leading up to the referendum helped political leaders gain national recognition and gain supporters beyond their home regions. As a consequence of the above, citizens saw the referendum as the perfect combat ring between power-hungry politicians, rather than considering the referendum as a necessary procedure for the ratification of the constitutional text.
Returning to the classification of failed constituent processes that were analysed at the beginning of this paper, it is worth adding one more situation where the Kenyan case would fit better: namely of a young democracy that, despite having strong political elites and autocratic and corrupt governments, also has a society sufficiently educated and informed in the most relevant aspects of the political life of the country to be able to make a legitimate decision on its constitutional future, and is also able to use its vote to punish the political tricks of the government of the day. The lesson that can best be learned here is that constituent processes can indeed be very complex, can be fraught with great risks for the general political stability of the country and can even pursue specific political interests. This requires the a priori establishment of adequate long-term measures that can mitigate all these risks, in order to guarantee the success of the process and the approval of a new constitution.
