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17.1 Introduction

It is often assumed that the creation and protection of competitive markets, whenever 
 possible, is a central tenet of classical liberalism and that antitrust laws are an essential feature 
of a classical liberal political economy (West, 1976, pp. 23–24, 185).1 The logic behind this 
proposition is that monopolization and cartelization produce private gains for their partici‑
pants while resulting in deadweight loss: lower output, higher prices, and a general decline in 
overall wealth and productivity (Williamson, 1968). But that cannot be the end of the story. 
Remedies to guard against these risks are both costly and (often) erroneous, thus deter‑
ring beneficial conduct, as well. This unavoidable trade‑off makes it unclear what concrete 
legal and policy prescriptions classical liberalism prescribes to maintain, protect, and promote 
competition—if any. As a result, classical liberal ideals have been invoked to justify deeply 
opposed policies: from antitrust abstentionism (Smith, 1983, pp. 23–33, 28) to aggressive 
trustbusting (Jones et al., 2019, p. 4; Mogin, 2008).

This chapter aims to elucidate this perennial but still elusive question. It is structured as 
follows.

Section 17.2 argues that there are different conceptions of competition in classical lib‑
eralism, leading to different policy proposals. It contends that competition is better viewed 
as a discovery process—which gradually but systematically pushes back the boundaries of 
ignorance—than a static state of equilibrium in which atomistic sellers offer a standard array 
of products to a determinate group of buyers. The unpredictable path of innovation better 
reflects the classical liberal insight about the limits of human omniscience and the use of 
decentralized market forces to coordinate human activities, whether by individuals or firms.

Section 17.3 argues, however, that the recognition that competition is valuable—either as 
leading to equilibrium or as a discovery process—does not automatically mean that a specific 
law protecting or abetting competition is necessary or justified. Instead, it is necessary to 
consider the government’s ability to effectively realize its policy aims, given enforcers’ lim‑
ited knowledge and the legitimacy of doing so in light of the centrality of individual rights. 
Given knowledge constraints and the absence of any general duty to use private property 
wisely or efficiently, the direct enforcement of competition law should be considered a last 
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resort, not an initial move, to be applied only when lesser measures such as the removal of 
government‑created barriers to trade and the nonenforcement by courts of illegal restraints 
are found wanting. Positive antitrust law should follow only from the insufficiency of these 
prescriptions.

After building a plausible classical liberal case for antitrust in the abstract, Section 17.4 
explores how that law should be structured to distinguish procompetitive from anticom‑
petitive conduct effectively. As a rule, classical liberal antitrust law should not be commit‑
ted monolithically to identifying some purportedly optimal mix of goods and services of 
society but should instead make sure that commercial processes are correctly monitored 
so that this outcome can be produced (or at least furthered) by decentralized actions. We 
argue that consumer‑ or total‑welfare furnishes the preferred standard so long as the law’s 
enforcers are appropriately limited by the unavoidable limits of human knowledge and 
the costs of erroneous intervention. Ultimately, no matter how the different versions of 
the consumer/total‑welfare standard play out, caution is the overarching norm because, 
in antitrust, “error costs are high, even for the best approach” (Epstein, 2003, p. 131). 
Against this background, we argue that a classical liberal antitrust law should naturally 
prefer type II (false negative) over type I (false positive) errors. Section 17.4 observes that, 
even with these utilitarian calculations, the value afforded to negative freedom in classical 
liberalism militates, ceteris paribus, in favor of nonintervention. In other words, the nor‑
mative preference for negative freedom embedded in classical liberal political philosophy 
also reduces error costs and thus adds a qualitative argument in favor of nonintervention 
and the relative preference for type II errors.

Section 17.5 applies these lessons to a non‑exhaustive selection of modern antitrust cases 
and laws. Modern antitrust law generally does a good job of structuring rules to minimize 
error costs through presumptions and standards that coalesce into two main analytical 
approaches: per se analysis and the rule of reason. Conversely, modern antitrust falls short 
of the classical liberal ideal where it insists on treating perfectly competitive markets as its 
model, applies the wrong presumptions and standards to the wrong conduct, and miscon‑
strues antitrust law as a tool for achieving political goals rather than simply facilitating market 
processes. To the extent that these failures stem from naivete about (or indifference to) the 
possibility of government failure, they are also at loggerheads with fundamental classical 
liberal insights about the limits of knowledge, the importance of decentralized decision‑ 
making, and individual freedom.

17.2 Competition in Classical Liberalism—and Since

Adam Smith forcefully argued that free trade and free competition were beneficial to the 
public and that monopoly—which originally referred to the absence of market competition 
due to government‑granted franchises—was antithetical to it (McCraw, 1989, p. 29). Smith’s 
revolutionary insight ran counter to the mercantilist orthodoxy of the time.2 Adam Smith 
saw competition as a natural process of independent rivalry between two or more individu‑
als whereby they sought to gain advantages over each other (Hearn, 2018, p. 167; Stigler, 
1957, pp. 1–2). This led him to condemn state measures that distorted natural processes 
by narrowing or precluding open competition in a way that benefited special interests but 
harmed the public (Smith, 1776, Book I, Chapter 11).

Despite their innovativeness, the influential ideas about competition presented by the 
classical liberals were also relatively unsophisticated and sparse.3 Since then, two strands of 
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thought have refined their basic approach: the model of perfect competition and the notion 
of competition as a discovery process. The former is essentially a variation of Adam Smith’s 
initial understanding; the latter offers a profound shift that is, in fact, more consistent with 
the classical liberal vision. The conceptual differences between these two models are not 
purely academic, however, as our understanding of competition and the role it plays in soci‑
ety is central to the design of the competition laws and regulations that protect it (Jorde & 
Teece, 1992, pp. 3–5; Sidak & Teece, 2009).

17.2.1 Perfect Competition

Competition had not received explicit, systematic attention in mainstream economics before 
1871 (Stigler, 1957, p. 1). It was instead “treated with the kindly casualness with which 
one treats the intuitively obvious” (Stigler, 1957, p. 1). This changed when economists like 
Alfred Marshall and Francis Edgeworth mathematically modeled competition as an aggre‑
gate of individual behaviors that tended toward perfection. In this view, competition was not 
so much a process as a market structure in perpetual equilibrium (McNulty, 1967).

According to George Stigler (1946), the model of perfect competition was a quantitative 
improvement over Adam Smith’s references to rivalrous competition, which were seen as a 
“somewhat crude articulation which was to receive its refinement and precise formulation 
only in later generations” (Kirzner, 2000, p. 213). This increasing analytical formalization 
led neoclassical economists to focus more on the outcomes of economic processes and less 
on those processes themselves (Kirzner, 2000, p. 210).

The simplest and most tractable model of perfect competition posited homogenous prod‑
ucts, perfect information, and no transaction costs.4 All decisions to buy or sell take place 
because each seller (buyer) always correctly anticipates the highest (lowest) price at which 
he can sell (buy). There is, furthermore, no regret because there is no learning; nothing 
is gleaned from the transaction other than what was already known to all actors involved 
(Kirzner, 2000, pp. 223–224). In this conception, “‘competition’. . . mean[s] a determinate 
outcome more than a process, an equilibrium more than a disequilibrium, a static condition 
more than dynamic behavior” (McCraw, 1989, p. 34). However, this static model was never 
meant to describe reality but to be a model of what market outcomes would look like if these 
unrealistic conditions were met. As such, it has limited use as a guide to policy.

17.2.2 Competition as a Process of Discovery

The static model of perfect competition is fundamentally at odds with the understanding of 
competition as an entrepreneurial process, as the Austrian theory of the entrepreneur posits 
(Kirzner, 1973), or as a process that improves knowledge by coordinating scattered informa‑
tion, as Hayek (1980, pp. 92–106) would have it. Seeing competition as a process of discovery 
necessarily assumes a dynamic market environment.5 For the proponents of this view, such 
as the Austrian economists, “the advantages of competition are to be found in the dynamics 
of the process of competition” more than in the imagined structural state of affairs identified 
by the models of perfect competition (Kirzner, 2000, pp. 14, 205). Competition is the name 
given to the series of discovery steps taken in a highly uncertain and changing environment 
(see also Hayek, 1945). Accordingly:
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The function of competition, in this open‑ended world of sheer ignorance, is to 
achieve those discoveries which change the position of the frontiers separating 
knowledge from ignorance. It is dynamic competition which expands the domain 
of what is known, continually shifting the location of profitable opportunities and 
thus continually inspiring yet further discoveries expanding the domain of what is 
known.

(Kirzner, 2000, p. 92)

The dynamic view of competition does not deny the tendency of competition to opti‑
mize prices. But it is more concerned with the process by which parties not only satisfy 
preexisting preferences but also establish new ones based on new information, rather 
than a  (hypothetical) structural end state (Kirzner, 2000, p. 14). In this world in per‑
petual motion, there is no perfect end state because there is no end state: Every trans‑
action undercuts old preferences and generates new ones, and the causality between 
knowledge and competition is reversed. Efficiency occurs in the long run, not the short 
term (Giocoli, 2024, p. 838). Alternatively, as Hayek eloquently put it, “[The] knowl‑
edge which is assumed to be given to begin with is one of the main points where it is 
only through the process of competition that the facts will be discovered” (Hayek, 1945, 
pp. 362–363).

17.2.3 Implications

If the social benefits of competition derive primarily from a state of static equilibrium, 
then the preservation of competition—the role of antitrust law—means treating any 
deviation from the competitive ideal as a function of market power and a potential target 
of regulation. By contrast, competition as a discovery process views many deviations from 
perfect competition as entrepreneurial, institutional solutions that facilitate long‑term 
competition under conditions of ignorance. At any point in time, in other words, many 
intensely competitive markets are nevertheless not in equilibrium. So long as firms can 
plausibly compete against each other, however, the dynamic benefits of  competition—
understood as ongoing rivalry—accrue. As Kirzner (2000) has written, even monopo‑
lists are not “insulate[d]. . . from the cold winds of potential competition; they are 
subject to the threat of the process of competitive entry” (p.  230; see also Jorde &  
Teece, 1992, p. 5; Sidak & Teece, 2009; and, in general, Schumpeter, 1942). Today, the 
perfect‑competition model has become firmly ensconced in textbooks and the logic of 
antitrust law worldwide (McCraw, 1989), with dynamic notions of competition enjoy‑
ing limited success in influencing competition policy (Sidak & Teece, 2009)—even if, as 
some have persuasively argued, the dynamic view of competition is more appropriate for 
today’s high‑tech markets than one undergirded by a short‑term, static view of welfare 
(Giocoli, 2024, pp. 827, 836, 838).

The recognition that competition is valuable—either as leading to equilibrium or as a 
discovery process—does not automatically mean that any specific law protecting or abetting 
competition is necessary or justified, however. Establishing that entails a comparative insti‑
tutional analysis and a determination of whether the benefits of passing and enforcing such a 
law outweigh its costs. We turn to this question next.
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17.3 Competition vs. Competition Law

According to some authors, the proliferation of antitrust laws “provides yet another power‑
ful sign of re‑acknowledgment of Adam Smith’s principles” (West, 1976, pp. 23–24), which 
calls for the aggressive enforcement of such laws (Mogin, 2008; Jones et al., 2019, p. 4). 
While it may be, as Richard Posner (2001, p. 2) has it, that the importance of economic effi‑
ciency “establishes a prima facie case for having an antitrust policy,” a preference for competi‑
tion over monopoly does not automatically support that conclusion when the cost and risk 
of erroneous enforcement are taken into account.6 Even Adam Smith’s (1776) oft‑invoked 
quote about persons of the same trade rarely meeting if not to conspire against the public 
interest must be tempered by his equally overlooked caveat that a ban on such agreements 
would be both ineffective and tyrannical: “It is impossible, indeed, to prevent such meetings, 
by any law which either could be executed, or would be consistent with liberty and justice” 
(Book I, Chapter 10; see also Smith, 1983, p. 23).

Once the government is involved, public choice concerns about the costs of government 
failure are introduced. If these costs exceed their benefits, antitrust laws may be unjustified. 
Indeed, while markets are imperfect, so is the government (Winston, 2006), and it is well 
understood that its intervention comes with costs and risks, such as the potential for mistakes 
born of ignorance or capture by self‑interested parties (Pigou, 1912, pp. 247–248).

All these concerns are exacerbated in the context of antitrust law, where ignorance is 
endemic (Manne, 2020a) and where “it is quite certain that, whatever may be the char‑
acteristics of the ideal world, we have not yet discovered how to get to it from where we 
are” (Coase, 1964, p. 195). By their very nature, the effects of most business conduct on 
competition are not readily known, meaning there is always the looming threat of error 
(Easterbrook, 1984, pp. 4–5). Moreover, precisely because the line between procompetitive 
and anticompetitive is often so blurry (Auer & Radic, 2022, p. 15; see also Section 17.4), 
antitrust law is a particularly attractive target for rent‑seeking and capture by competitors 
looking to co‑opt the law to protect themselves from superior rivals.7

It is here, again, that the concept of perfect competition presents practical challenges. 
Indeed, the effort to intervene in markets in order to move them closer to a model of perfect 
competition obscures the defects of government intervention that must be compared to the 
costs of imperfect markets before intervention is justified:

Contemplation of an optimal system may provide techniques of analysis that would 
otherwise have been missed and, in certain special cases, it may go far to providing a 
solution. But in general its influence has been pernicious. It has directed economists’ 
attention away from the main question, which is how alternative arrangements will 
actually work in practice. It has led economists to derive conclusions for economic 
policy from a study of an abstract of a market situation. It is no accident that in the 
literature. . . we find a category “market failure” but no category “government failure.” 
Until we realize that we are choosing between social arrangements which are all more 
or less failures, we are not likely to make much headway.

(Coase, 1964, p. 195)

Reflecting precisely the concern raised by Coase (and centuries after Adam Smith), Hayek 
equivocated over whether a sound competition policy implied the use of antitrust law (Hayek, 
2007, p. 103; 1979, pp. 72, 85, 87). It seems clear that Hayek’s “first best [competition] 
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policy was to remove all government barriers to entry” (Veljanovski, 2023, p.  39). And, 
while there does seem to be an endorsement of legal prohibitions in the relatively narrow 
case of exclusionary price discrimination practiced by monopolists (Hayek, 1979, p. 85), one 
can scour the classical liberal literature in vain for an explicit, unequivocal endorsement of 
a generally applicable antitrust law, much less one administered by public enforcers. Some 
authors have even contended not only that antitrust law is not inspired by classical liberal 
postulates but that its ideological foundations are protectionist or even progressive.8 Thus, 
because the connection is far from self‑evident, the classical liberal case for antitrust law must 
be built from the ground up by first assessing the two primary, less restrictive alternatives.

17.3.1 Negative Over Positive Measures and the Marginal Importance of 
Purely Private Restraints of Competition Under Classical Liberalism

Before 1900, the prevalent idea of monopoly, and the one to which classical liberalism has 
traditionally subscribed, was that of a government‑granted legal privilege, not dominance 
achieved through purely private means (Smith, 1983, p.  24).9 For instance, in Darcy vs. 
Allen, the famous playing‑card‑monopoly case reported on by Sir Edward Coke in 1603, 
monopoly was defined as “an institution or allowance by the King.”10 The harm from such 
governmental interventions was not only economic but also, as Coke put it, a threat to 
liberty:

All Trades. . . which avoid idleness. . . and exercise men and youths in labor for the 
maintenance of them and their Families, and for the increase of their livings. . ., were 
profitable for the Commonwealth; and therefore the grant to the Plaintiff to have 
the sole making of them is against the Common Law, and the benefit and liberty of 
the subject.11

Similarly, in The Wealth of Nations, Adam Smith (1776, Book V) criticized the trading privi‑
leges bestowed by public authorities on such firms as the East India Company.

Later, classical liberal and libertarian authors like Ludwig von Mises and Bruno Leoni 
contended that it was absurd to expect government intervention to curb monopoly through 
antitrust laws, “for the governments whom they ask to fight monopoly are the same govern‑
ments who are devoted to the principle of monopoly” (see also Mises, 2002, p. 91; 1961, 
p. 11; Leoni, 1991, pp. 83, 88; Leoni, 2017).

Sure enough, Adam Smith strongly criticized the cozy relationship between business and 
government in which those in authority would grant monopolies to favored courtiers and 
manufacturers (Smith, 1776, Book V; Butler, 2012, p. 30)—an insight that was later devel‑
oped by public choice theory to demonstrate that “political decisions, far from being made 
efficiently and dispassionately in pursuit of the ‘public interest,’ could well be less efficient, 
less rational and more vulnerable to manipulation by vested interests than the supposedly 
flawed market process” (Butler, 2012, p.  25). As Tullock (1967) showed, the enormous 
potential value of government‑granted monopolies rendered them a particularly attractive 
target for rent‑seeking interest groups. In consequence, the classical liberal position tends to 
be that “monopolies not imposed by the sovereign [are] exceptional and not very impor‑
tant cases in the market as a whole” (Leoni, 2017, p. 88). On this view, the state best pro‑
tects competition by recognizing robust private property rights, enforcing contracts, and, 
above all, abstaining from granting monopolistic privileges. As Hayek (1979) put it, the best 
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“antitrust policy was to ensure that there are no government‑created privileges and barriers 
to entry” (p. 79). As discussed earlier, Hayek’s antitrust proposals were modest (see also 
Veljanovski, 2023, p. 37).

This classical liberal position contrasts starkly with other, younger, liberally oriented 
schools of thought, such as Ordoliberalism and neo‑Brandeisianism, which assume that 
markets have an inherent tendency toward monopolization and anticompetitive conduct 
unless constantly policed by a watchful state.12 Thus, while classical liberals, Ordoliberals, 
and neo‑Brandeisians all agree with the overarching sentiment that competition is good and 
monopoly bad, their policy prescriptions diverge. For the Ordoliberals and neo‑Brandeisians, 
antitrust law (and thus the state) must take center stage if a market is to become or remain 
competitive (Biebricher & Vogelmann, 2017, pp. 93, 112; Wu, 2018; Khan, 2018a, 2018b). 
As Rüstow argued at the Walter Lippmann Colloquium in 1938:

It is not competition that kills competition [but] rather the intellectual and moral 
weakness of the state that, at first ignorant of and negligent in its duties as policeman 
of the market, lets competition degenerate. Then lets its rights be abused by robber 
knights [chevaliers pillards] to deal the fatal blow to this degenerate competition.

(Reinhoudt & Audier, 2017, p. 32; emphasis added)

For the Ordoliberals, this explicit (and deliberate) deviation from classical liberal doctrine 
is warranted by that doctrine’s overestimation of the market’s natural ability to correct 
monopoly and market failure and underestimation of the viability of private restraints on 
trade.13 Analogous views are espoused today by the neo‑Brandeisians, who see high levels 
of concentration (from which they infer a lack of competition) as an inevitable conse‑
quence of weak antitrust enforcement and the law’s narrow focus on prices rather than 
private constraints on economic liberty: “The Madisonian concept of ‘self‑government’ 
hinges on the ability of citizens to control and check private concentrations of economic 
power” (Khan, 2018b, p. 131).

For all their concern about market failure, however, neo‑Brandeisians and Ordoliberals 
do not give enough consideration to the possibility of government failing, despite copi‑
ous “empirical evidence. . . that the welfare cost of government failure may be consider‑
ably greater than that of market failure” (Winston, 2006, p. 3; see also Coglianese, 2012,  
p. vii; Wilson & Clovers, 2020).14 Thus, their concerns about the outsized influence of big 
business do not translate into reservations about sprawling government power (Lambert & 
Cooper, 2023; Crane, 2019). But the neo‑Brandeisian and Ordoliberal optimism about the 
government’s ability and incentive to correct market failure jars with fundamental classical 
liberal postulates such as the bounds of knowledge, decentralized decision‑making, limited 
government, and individual freedom. Ultimately, however, these deviations from the origi‑
nal position, which discount the possibility of government failure and rest on an unrealistic 
vision of perfect competition, reaffirm the merits of the primarily negative policy approach to 
monopoly endorsed by classical liberalism.

17.3.2 The Common Law Way: Repeal of Monopoly Privileges and 
Nonenforcement of Anticompetitive Agreements

For the classical liberal, then, the first step to ensure competition is to repeal anticompetitive 
regulations. But classical liberals acknowledge that competitive restraints can also be achieved 
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and maintained through purely private means, such as contracts and voluntary associations 
(Smith, 1776, Book I, Chapter 10, part 2).15 These restraints may be comparatively rare rela‑
tive to the threat of government meddling, but that does not mean that classical liberalism 
should effectively ignore them. Assuming that public choice considerations and the possibil‑
ity of government failure are adequately accounted for, the question becomes what kind of 
intervention is appropriate from a classical liberal perspective.16

In hindsight, we might consider that criminal suits for (treble) damages and private 
injunctions—that is, the basis of modern antitrust law—are the obvious choice. But less 
restrictive means have been and still are available. The first alternative is the elimination of 
state monopoly privileges, which we have already addressed (Section 17.3.1). The second, 
which we discuss now, is the nonenforcement of private agreements in restraint of trade, 
for which the common law already showed disdain—a position endorsed by Hayek (1979, 
p. 86) and Adam Smith (1776, Book I, Chapter 10), among others.17

Although the common law was generally concerned with private conduct, “expressing 
little or no concern about the sovereign’s economic policy” (Hovenkamp, 1989, p. 1023), 
it has a long tradition of nevertheless dealing in a policy‑oriented fashion with contracts in 
restraint of trade “to protect the public from the evil consequences of an agreement under 
which it would be deprived of the benefits of competition in skilled labor” (Beach, 1898, 
p. 107).18 Over time, the common law approach became more nuanced, condemning only, 
in essence, “unreasonable” agreements in restraint of trade.19

Some have contended that the common law approach to restraints of trade was insufficient 
to curb anticompetitive practices and monopolistic combinations in the wake of the Indus‑
trial Revolution (Letwin, 1954, pp. 373, 379; Kleit, 1992, pp. 9–11; Hovenkamp, 1989, 
p. 1025). On this view, the historical weakness of the common law vis‑à‑vis restraints of trade 
prompted the adoption of the antitrust laws in the United States (Letwin, 1954, p. 384). 
Indeed, others have suggested that the enactment of the Sherman Act in the United States 
in 1890 is best viewed as a modest statutory extension of the common law (Kleit, 1992, 
pp. 6–22). The fact that Michel v. Reynolds established a principle that would become central 
to U.S. antitrust law—namely, that only unreasonable restraints of trade are  prohibited—
lends support to this theory.20 It also helps explain why an exception to the classical lib‑
eral rule of freedom of contract—whether through judicial nonenforcement or prosecution 
under antitrust law—might be justified in the case of certain monopolistic practices.21

Although on its face the Sherman Act is a rather draconian law, prohibiting all contracts in 
restraint of trade—a position that would prohibit all contracts, as, by definition, all contracts 
restrain someone’s scope of permissible economic activity (Meese, 1999, p. 7)—the law’s 
vague, terse language, and implicit standards‑based approach quickly lent themselves to a 
common law–like process of interpretation (Auer et al., 2022, pp. 1640, 1645). This resulted 
in a reading of the act rooted not in “liberty from contract,” as Alan Meese (1999, p. 7) puts 
it, but “liberty of contract” guided by a concern for allocative efficiency.22

The Sixth Circuit’s Addyston Pipe decision, authored by Supreme Court Justice (and 
future President) William Howard Taft, cited Michel v. Reynolds extensively to support 
its finding that a contract is reasonable when it is ancillary to and necessary for achieving 
a larger, legitimate purpose such as facilitating a transfer of property. It was thus “in the 
interest of trade that certain covenants in restraint of trade be enforced.”23 Even if such 
restraints reduced competition in the short term, “this effect was only an incident to the 
main purpose of a union of their capital, enterprise, and energy to carry on a successful 
business, and one useful to the community.”24 By contrast, a contract was unreasonable 
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where the sole object of both parties was merely to restrain competition and “enhance and 
maintain prices.”25

Notably, the Sixth Circuit also held in Addyston Pipe that the unreasonableness of restraints 
of trade lay in the discouragement of industry and enterprise and the exclusion of rivalry, 
monopolization of business, and engrossing of the market.26 This concern for overarching 
efficiency, which could justify abridging the freedom of contract, was a hallmark of early  
U.S. antitrust cases tasked with giving coherence to the Sherman Act’s declaration that “every 
contract. . ., in restraint of trade. . ., is hereby declared to be illegal.”27 Later, in formally 
adopting the “rule of reason” approach to assessing restrictive contracts in the Standard 
Oil case, the Supreme Court explained that the purpose of the prohibition of unreasonable 
restraints of trade under the common law was primarily to protect the interest of the com‑
monweal.28 Standard Oil adopted a standard that “courts should respect contractual lib‑
erty unless the challenged agreement unduly restrains commerce by exercising market power, 
distorting the allocation of resources and producing a net reduction in economic wealth” 
(Meese, 2014a, p. 135).

Indeed, Giocoli (2024, pp. 835–837) has argued that the 19th‑century U.S. common 
law approach to interpreting the Sherman Act is best viewed as one guided by “distribu‑
tive effects, that is, by its being favorable to the ‘just’ distribution envisaged by the classical  
system” (p. 835). In this conception,

economic variables such as prices and quantities were at most a useful, yet not wholly 
reliable, signal of the effective working of competition and, therefore, of the conform‑
ity to justice and liberty of the underlying legal relations. The true goal was a just and 
free polity.

(pp. 835–836)

Thus, although generally protective of freedom of contract, the evolved common law justi‑
fication for not enforcing some restraints of trade rested in their harm to the public, and, by 
the same token, the justification for enforcing others lay in their benefit to the public.29 This 
public policy rationale for an exception to the general rule of freedom of contract in antitrust 
law carried forward into courts’ interpretations of the common law–like Sherman Act. But 
the question of who or what counts as the public here is far from straightforward. It has 
been, and remains to this day, a hotly debated topic in antitrust scholarship. The outlines of 
a classically liberal answer are given below.

17.4 Separating Anticompetitive from Procompetitive Conduct:  
What Counts as a Public Benefit?

Thinking in terms of classically liberal antitrust goals is something of an oxymoron. Classi‑
cal liberal systems are uneasy about the articulation of collective visions to which all parties 
must adhere. As James Buchanan has observed, “To lay down any ‘social’ purpose, even as a 
target, is to contradict the principle of liberalism. . . that leaves each participant free to pur‑
sue whatever it is that remains feasible within the limits of the legal‑institutional parameters” 
(Buchanan, 2000, p. 15).30

Accordingly, a classical liberal order should avoid pursuing any overarching goal (except 
in exceptional circumstances such as wars and natural disasters). Instead, it should lay down 
a framework of impersonal rules of the road within which individuals are left to pursue their 
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own objectives (Epstein, 1995). Liberalism distrusts grand unifying theories and emphasizes 
process over ends (Pyle, 1999, p. 814).31 This process, and not some predetermined end 
state, is the classical liberal notion of the “common good” (Kukathas & Petit, 1991, p. 93). 
Although this program ordinarily improves social outcomes, the permissibility of individual 
action in classical liberalism is, in principle, not tightly tethered to the maximization of social 
utility, however defined.

Limits on individual liberty, however, are constrained to instances where they can persua‑
sively be deemed to promote social welfare. Properly construed, there is no inherent conflict 
between protecting individual liberty and promoting the social good. As Richard Epstein 
puts it:

Individual liberty, private property, and free contract remain centerpieces of the basic 
system—but not as absolutes unthinkingly defended come hell or high water. On this 
point at least, the basic theory joins forces with its insistent critics by consciously iden‑
tifying the principled limitations on private property and freedom of contract that 
advance the common good.

(Epstein, 1998, p. 3)

What is essential is the identification of appropriate standards to determine when deviations 
from the basic system are truly necessary: “[Laissez‑faire’s] object is to maximize the coop‑
erative social gain from human behavior, and to use state force when (but only when) neces‑
sary to achieve that end” (Epstein, 1998, p. 321).

17.4.1 In Search of a Standard

In principle, there would be no antitrust goal determining the correct mix of goods and 
services congenial to classical liberalism. However, there might be standards to deal with 
restraints of trade that harm competition. The difference is that a goal relates to the accom‑
plishment of a preestablished outcome, whereas a standard is concerned primarily with the 
observance of process. Goals are thus ends in themselves, whereas standards serve as proxies 
that provide information about something else—in this case, the competitive process.

For example, properly understood, the consumer‑welfare standard of U.S. antitrust law 
does not seek to effect the goal of maximizing consumer welfare through increased output 
or lower prices. Instead, it holds that the legality of challenged conduct should be judged 
by its effect on consumers (who are, as we discuss below, the primary beneficiaries of pro‑
duction).32 Only when consumers are harmed by conduct (i.e., when output is restricted or 
prices increased) may it be inferred that it interferes with the competitive process.

Antitrust law thus differs from price regulation in that it does not mandate or pro‑
hibit certain price levels. Instead, it provides a general framework that facilitates market 
processes and uses outcomes such as prices and output as relevant yardsticks to glean 
information about the validity of such processes. Without standards tethered to measur‑
able outcomes, however, process becomes self‑referential and ultimately arbitrary (Petit & 
Radic, 2023). Conversely, the imposition of overarching goals—particularly the goal of 
moving markets toward the model of perfect competition—obviates processes and dimin‑
ishes individual freedom. Neither is satisfactory from a classical liberal perspective. What, 
then, is an appropriate antitrust standard? U.S. antitrust history provides a helpful lesson 
and a potential answer.
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As antitrust law developed throughout the 20th century through judicial interpretation, 
it became increasingly unmoored from liberal principles and, as public choice theory would 
predict, aimed at effecting the policy preferences of narrow, relatively powerful interests. At 
various points, antitrust was used to protect “small dealers and worthy men” from stronger 
competitors and to curb firm size (Brandeis, 1934; Auer & Radic, 2024). In the name 
of protecting “helpless individuals,” the courts routinely condemned conduct that lowered 
prices, which could be considered the very essence of competition (Dorsey et  al., 2020, 
p. 873). The Robinson‑Patman Act, which was passed in 1936 and which some have called 
“the most protectionist piece of antitrust legislation” (Hovenkamp, 2019, p. 85), prohib‑
ited wholesalers, suppliers, and manufacturers from selling goods to preferred customers at 
a discounted price under the guise of preventing price discrimination.33 In reality, the law 
was designed to protect small food and drug retailers against competition from chain stores 
that could buy and resell products at reduced prices due to their higher purchase volumes 
(Schwartz, 1986, p. 733).

This unprincipled and erratic approach to antitrust adjudication eventually gave rise to 
severe criticism (Dorsey et al., 2020, p. 874).34 “The rudderless analysis on the distinction 
between permissible and impermissible left no meaningful way to distinguish procompeti‑
tive from anticompetitive conduct” (Dorsey et al., 2020, p. 873), and it often even actively 
abated competition in the name of fighting “bigness” (Dorsey et al., 2020, p. 873). This led 
to the paradox in which a law purportedly designed to protect competition punished eco‑
nomic efficiency (Bork, 1978). A straightforward test was necessary to distinguish between 
competition on the merits and illicit activities that undermined the competitive process 
(Page, 1989, pp. 1229–1230; Dorsey et al., 2020, p. 874). As reformers recognized, how‑
ever, “antitrust efficacy was not an end in itself, but instead served as a proxy for the revealed 
preferences of society” (Dorsey et al., 2020, p. 875). At its core, it allowed courts to separate 
the conduct that aimed to satisfy societal needs and wants through competition (thus ben‑
efiting the public) from that which circumvented them by abridging the competitive process 
(thus harming the public).

By and large, these valuable debates forced legal scholars to reexamine the first principles of 
antitrust law and grapple with the question of why competition was valuable in the first place 
(Dorsey et al., 2020, p. 875; Bork, 1978). “The answer that emerged was that competition 
leads to lower prices, expanded output, higher quality, and more innovation” (Dorsey et al., 
861). It was these elements, then, that should serve as a shorthand for determining whether 
conduct is anticompetitive; and, sure enough, it is precisely these elements that are cognizable 
under the consumer‑welfare standard (Melamed & Petit, 2019). Put differently, in this view, 
consumer welfare is implicit in the notion of competition itself (Vickers, 2024, p. 11).

There are many reasons for the classical liberal to favor a consumer‑welfare antitrust stand‑
ard, especially when considering the alternatives that were put forward in the past (and which 
are being put forward today).35 On the whole, the consumer‑welfare standard offers a work‑
able, coherent, and objective framework that elegantly translates the core antitrust inquiry 
of whether there has been harm to competition into a straightforward question: “Does the 
conduct make consumers better or worse off?” (Wright & Ginsburg, 2013, pp. 2406–2407). 
More generally, narrow standards dovetail nicely with the rule of law by limiting harm‑
ful tendencies like rent‑seeking, regulatory capture, and politically motivated enforcement 
(DeBow, 1991, pp. 205–206; Manne, 2021b) while also interfering less with economic lib‑
erty by  circumscribing the scope of public intervention to particular, demonstrable instances 
of public harm.36
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However, there are also aspects of the consumer‑welfare story that should give classical 
liberals some pause. Surely, antitrust law for the classical liberal should not countenance 
redistributing wealth from producers or other parties to consumers (Meese, 1999).37 And 
does consumer welfare not, in the end, subordinate competition to one overarching goal: the 
well‑being of consumers? As Bruno Leoni observed, “‘Anti‑restrictive’ laws on competition 
are in reality inspired by the principle—more or less declared—that the producer is somehow 
the subject of the consumer, and that therefore he must subject himself to the sovereign 
imposition” (Leoni, 2017, pp. 84–85).

While interesting, this (in our view) overly skeptical position can be surmounted from a 
classical liberal perspective in two ways.

The first is by following Adam Smith (1776, Book IV, Chapter VIII) in considering 
that the purpose of all production is consumption.38 This would, in principle, justify some 
redistribution of wealth from the producer to the consumer. If the purpose of all productive 
activity is to satisfy consumers’ wants and needs, and if competition best satisfies these needs 
through more and better products and lower prices, then, in judging whether an agreement 
or conduct is pro‑ or anticompetitive, what should be measured is the surplus that goes to 
consumers, while that which goes to producers (profits) should be ignored.39 Contrary to 
Leoni’s assertion, the consumer‑welfare standard here does not serve to subordinate the 
producer to the interests of the consumer or to effect some broader redistributive social 
policy. The consumer is favored not because they are worse off or more deserving than the 
producer but because it is consumer surplus, not producers’ profits, that are the measure of a 
healthy, natural competitive process (and vice versa). This proposition, in turn, gives sense to 
laws prohibiting restraints on trade, which would, if taken literally, ban almost all agreements 
(Meese, 1999, p. 7).40

The second way of bridging Leoni’s skeptical‑libertarian position is through a total‑ 
welfare standard, which adds producer surplus to the equation.41 The total‑welfare standard 
measures the effect of a practice on the economic welfare of all participants in a market, 
including consumers and producers. It refers to aggregated value created without regard 
to how gains and losses are distributed, and accordingly, it is concerned with economic 
efficiency—that is, maximizing the total gains from trade (Bork, 1978; Wilson, 2019; Kleit, 
1992; Blair & Sokol, 2013). There are strong arguments to be made that this position 
more closely approximates the classical liberal ideal. Despite Adam Smith’s assertion, classical 
liberal laws—including antitrust laws—should not, in principle, distribute wealth from one 
group to another (even assuming such groups are stable and readily identifiable (Wilson, 
2020, p. 14). If, as follows from the Lockean equation (Epstein, 2011), the state has no 
greater powers than those of the individuals it represents, then antitrust law should not serve 
to take from some to give to others but to prevent conduct that diminishes the total wealth 
of the individuals who make up the state.

According to Epstein (2014), the classical liberal would permit state intervention to 
overcome collective action problems but not to engage in the redistribution of wealth.42 In 
antitrust, the collective action problem occurs when aggregate welfare clashes with the con‑
current but opposed desire of some of the members of society for private gain. For example, 
when monopolists exercise market power to reduce output and increase prices, the resulting 
reduction in overall transactions imposes a deadweight loss on society (i.e., goods are allo‑
cated inefficiently). While price increases also transfer surplus from inframarginal consumers 
to producers, this should, in principle, not matter from a total‑welfare perspective so long as 
those losses are offset by the gains accrued by the producers (Williamson, 1968).



The Routledge Handbook of Classical Liberalism

270

Ultimately, the total‑welfare standard in antitrust law distinguishes competitive from anti‑
competitive conduct more objectively because it values the welfare of specific consumers no 
more than the welfare of producers or other affected parties.43 If we agree with Epstein that 
in a classical liberal world, state coercion should be limited to measures that enhance aggre‑
gate welfare but should avoid purely redistributive ends (Merrill, 2021, p. 10), then it seems 
that the total‑welfare standard furnishes more adequate guidance for a classically liberal anti‑
trust law than does consumer welfare. And, indeed, it is arguably the case that U.S. courts 
have generally implemented a total‑welfare standard in antitrust adjudication, even when it is 
referred to as a consumer‑welfare standard (Meese, 2010, p. 665).44

Nevertheless, neither the total‑ nor the consumer‑welfare standard is automatically oper‑
able. The question of harm is inherently complicated because the observable outcomes of 
conduct do not neatly sort themselves into conduct that meets competition on its merits and 
conduct that restrains competition by driving otherwise‑viable firms from the marketplace 
(Veljanovski, 2021, p. 25). In addition, the common reference point for both consumer and 
total welfare is generally the model of perfect competition, which, as discussed in Section 
17.2, is deeply unsatisfying from a classical liberal perspective, as it may wrongly condemn 
nonstandard market arrangements that facilitate the dynamic process of competition. Thus, 
while the choice between the consumer‑ and total‑welfare standards is perhaps necessary to 
sustain a principled approach to classical liberal antitrust law, it is not sufficient. The relevant 
standard must also be combined with a recognition of the errors of enforcement policy in 
light of the limitations of public agents in evaluating private actions. This will likely be a more 
important piece of the classical liberal antitrust puzzle than the choice between consumer 
and total welfare.45

17.4.2 Knowledge and the Error‑Cost Framework

As noted in Section 17.2, the limits of human knowledge appear in classical liberal thought 
as early as Adam Smith (1776, Book IV, Chapter IX, p. 687):

The sovereign is completely discharged from a duty [for which] no human wisdom or 
knowledge could ever be sufficient; the duty of superintending the industry of private 
people, and of directing it towards the employments most suitable to the interest of 
the society.

(emphasis added)

Private people, who have more detailed and localized knowledge about the most advantageous 
uses of capital, should therefore be allowed to decide how that capital should be used. As Tur‑
got argued, “These committed, on‑the‑spot participants in the market process know far more 
about their situations than do the intellectuals aloof from the fray” (Gordon, 2011, p. ix).46

Smith’s and Turgot’s conclusion that government should limit itself to performing certain 
well‑defined tasks—such as the administration of justice, the providing of national defense, 
and the provision of public works—is built on a solid sense of the looming cost of errors 
stemming from epistemological limitations. This basic idea was later developed by authors 
like Hayek (1980, p. 77), who pointed out that the dispersed data about the whole society 
are never given to a single mind that could work out the implications (Hayek, 1945, p. 519). 
Hayek later characterized the inability to grapple with this reality as the “fatal conceit” of the 
socialist economic planner (Hayek, 1988).47
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The thought is powerfully evocative of classical liberal philosophy. In Sowell (1995), the 
conceit is embodied in the “anointed” thinkers and activists whose utopian vision of progress 
is impervious to facts. In Bastiat (2007, pp. 23–25, 33–35, 39), it is the “manipulators of 
society” who seek to make man “virtuous” through force. And, of course, in Adam Smith 
(1776, Part IV, Section II, Chapter II, pp. 233–234), it is the “man of system,” the social 
regimenter enamored by the beauty of his ideal plan of government but naive about its 
fallibility.48

This does not imply that public authorities are always incapable of making sound policy 
decisions, of course. What it means is that from a classical liberal perspective, the govern‑
ment’s willingness to intervene in markets should be commensurate with its (limited) knowl‑
edge of the shifting needs and wants of society and authorized only when the inevitable costs 
of erroneous or discretionary enforcement would not outweigh the harm from nonenforce‑
ment. One way to account for policymakers’ limited knowledge and foresight in modern 
antitrust law and policy is through the error‑cost framework (Easterbrook, 1984).

Legal decision‑making and enforcement under uncertainty are always difficult and poten‑
tially costly (Ehrlich & Posner, 1974; Manne, 2020a; Manne & Wright, 2009). “The risk of 
error, always present given the limits of knowledge, is magnified by the precedential nature 
of judicial decisions” (Manne, 2020a, p. 33), where precedent casts the shadow of the law 
(Mnookin & Kornhauser, 1979, p. 968). Whether an enforcer or judge is trying to ascertain 
the likely effects of a business practice or to establish causality between a type of conduct and 
its effects (or both), this forward‑looking analysis will be tasked with inferring anticompeti‑
tive conduct from limited information (Joskow & Klevorick, 1979, p. 213). However,

the decision maker’s model of the world encompasses only a minute fraction of all the 
relevant characteristics of the real environment, and his inferences extract only a min‑
ute fraction of all the information that is present even in his model.

(Simon, 1959, p. 272)

To mitigate risks, a liberally oriented system of antitrust law will rely on certain heuris‑
tics to help mitigate both the direct and the indirect costs of the error‑cost framework 
(Manne, 2020a, pp. 34, 41), where the objective of the error‑cost framework is to ensure 
that regulatory rules, enforcement decisions, and judicial outcomes minimize (1) the 
expected cost of erroneous condemnation and deterrence of beneficial conduct (type I 
errors); (2) the expected cost of erroneous allowance and underdeterrence of harmful 
conduct (type II errors); and (3) the costs of administering the system (Easterbrook, 
1986; Manne, 2020a).

Thus, per se rules can work well where courts know that the type of conduct presented 
is always or almost always harmful (Easterbrook, 1984, p. 15),49 as with certain horizontal 
restraints. In most cases, however, the error‑cost framework naturally leads to rule‑of‑ 
reason analysis (Easterbrook, 1984, p. 10), especially with novel behavior or behavior in 
nascent industries (Manne, 2020a).50 It also leads naturally to a preference for tolerating 
type II over type I errors (Easterbrook, 1984, p. 15; Manne, 2020a, pp. 61–76). For one, 
“mistaken inferences and the resulting false condemnations are especially costly, because 
they often chill the very conduct the antitrust laws are designed to protect.”51 Second, 
false positives may be more challenging to correct, especially in light of the weight of 
judicial precedent (Easterbrook, 1984, pp. 2–3, 15–16) and the institutional constraints 
of the legal system (Manne, 2020a, pp. 64–65). Third, most (though not all) forms of 
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cooperation are beneficial (Easterbrook, 1986, pp. 15–16). Fourth, “evidence of Type I 
errors is hard to come by, but for a wide swath of conduct. . ., the evidence of systematic 
problems is virtually nonexistent” (Manne, 2020a, p. 72). Finally, the costs of monopoly 
wrongly permitted are small compared to the costs of competition wrongly condemned 
(Manne, 2020a, p. 72). As Lionel Robbins (1937, p. 116) quipped, monopoly tends to 
break, and tariffs tend to stick.

But even if one disagrees with the utilitarian arguments in favor of a general normative 
preference for type II over type I errors because, say, some anticompetitive practices are seen 
as more pervasive or costly or because some assumptions such as the extent to which markets 
are self‑correcting are brought into question (Baker, 2015; Hovenkamp & Scott Morton, 
2020), there remains for classical liberalism a “general preference for freedom” (Bork, 1978, 
p. 133) that militates in favor of nonintervention at the margin. The following passage by 
Jacob Viner deserves to be quoted at length:

It is not clear that Adam Smith believed that laissez faire would carry the wealth of a 
nation to some kind of theoretically‑conceivable maximum. What is clear is that. . . 
he believed that economic society left to its autonomous operation would produce a 
higher level of economic welfare than would accrue if government, inefficient, igno‑
rant, and profligate as in practice it was, should try to direct or regulate or operate it. 
It is clear, moreover, that for Adam Smith laissez faire, beyond its material benefits, had 
ethical or moral value in that it left to the individual unimpaired that “natural system of 
liberty” to which he had a natural right. It is quite probable, therefore, that Adam Smith 
would have rejected an extensive program of state regulation of economic enterprise even if 
he had believed that the wealth of nations could thereby be augmented.

(1960, p. 60; emphasis added)

The case for classical liberalism has always been a double helix of moral and consequen‑
tialist arguments. For instance, when pushed by Robert McKenzie in the final episode 
of the television series Free to Choose on whether he would choose prosperity over free‑
dom, Milton Friedman chose the latter.52 Hayek’s normative justification for economic 
policies rested on their ability to promote individual freedom and general welfare (Feld & 
 Nientiedt, 2022, p. 458). But in The Road to Serfdom, he recognized that his preference 
for liberalism was based on certain ultimate values, such as individualism and personal 
liberty (Hayek, 2007, p. xlv). Accordingly, competition was superior “not only because 
it is in most circumstances the most efficient method known but even more because it is 
the only method by which our activities can be adjusted to each other without coercive or 
arbitrary intervention of authority” (Hayek, 2007, pp. 40–41; emphasis added). Perhaps 
the appeal of liberalism lies in the fact that, in most cases, adhering to a natural system of 
liberty also yields the best outcomes. According to Giocoli (2024, p. 838), for example, 
the natural system leads to the best distribution of wealth—“where ‘best’ meant the dis‑
tribution guaranteeing the maximization of the ‘Wealth of the Nation’. . . albeit in a long 
run, dynamic sense.”

Put differently: deferring to natural liberty passes muster under the error‑cost framework 
because, in the rare cases where upholding natural liberty does not maximize prosperity, it 
does so often enough that the occasional sacrifice in prosperity is justified to uphold liberty. 
And, while the social gains from antitrust intervention are always uncertain, losses in personal 
liberty resulting from intervention—even in cases rightly decided—never are.
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17.5 Is Modern Antitrust Law Classical Liberal?

17.5.1 What Modern Antitrust Gets (Mostly) Right

Antitrust is costly. Thus, reflecting the error‑cost framework, a classically liberal antitrust law 
would ensure that as confidence in social gains goes down, skepticism of enforcement must 
rise, and vice versa. Modern antitrust law generally does a good job of operationalizing this 
principle by incorporating rules and standards that reflect different degrees of certainty about 
social harm. Most obviously, for example, the choice between a full‑blown rule‑of‑reason 
analysis and a per se review is a manifestation of the error‑cost framework (Manne, 2020a, 
pp. 45–46).53

Ultimately, whether conduct is subjected to one or the other analysis turns on information 
and probabilities or the extent to which courts have knowledge that the type of case is always 
or almost always harmful (Manne, 2020a, p. 46).54 Thus, at one end of the spectrum, per 
se prohibitions condemn conduct that experience shows is most likely anticompetitive, such 
as cartels and price‑fixing agreements. These practices are so rarely beneficial that the costs 
of the occasional unfortunate condemnation are less than the costs of making case‑by‑case 
decisions about their competitive benefit, which justifies general presumptions against them 
(Easterbrook, 1984, pp. 3, 9–10; OECD, 1998, p. 2).55 In such cases, accurate, generaliz‑
able per se rules are justified because of the high returns to intervention and the low rates 
of error.

Of course, precisely because certainty about the competitive effects of most conduct is 
not available, condemnation under the per se standard is rarely appropriate. As a result, 
the error cost framework leads naturally to a preference for the ‘leftover realm’ of rule 
of reason analysis for most types of conduct.

(Manne, 2020a, p. 46; see also Easterbrook, 1984, p. 10)

Most horizontal mergers, for example, are benign: They do not create market power or 
realize scale economies (Williamson, 1968, pp. 18, 33). But because many mergers result in 
efficiencies and decreased competition, the scale‑economy/market‑power trade‑off must be 
assessed on a case‑by‑case basis, as the one does not self‑evidently dominate the other. For 
instance, Williamson’s so‑called naive trade‑off model, which studies the effects on resource 
allocation of a merger that yields economies but extends market power in a partial equilib‑
rium context, shows how a horizontal merger that yields nontrivial economies must produce 
substantial market power and result in relatively large price increases for the net allocative 
effects to be adverse (Williamson, 1968, pp.  21–23). Without a rule‑of‑reason analysis, 
mixed mergers involving both scale‑economy and market‑power effects can only be handled 
arbitrarily (Williamson, 1964, p. 24).

At the other extreme are cases that should be treated as nearly per se legal given the low 
likelihood that these practices harm competition. This is the case, for example, with maximum 
resale price maintenance, nonprice vertical restraints, and Robinson‑Patman Act violations 
(see, in general, Sokol, 2014). Maximum resale price maintenance sets a price ceiling, which, 
as the Supreme Court noted in State Oil Co. v. Khan, can have no anticonsumer effect.56 
Nonprice restrictions enhance interbrand competition through manufacturer efficiencies cre‑
ated by vertical restraints.57 Primary‑line injury cases under the Robinson‑Patman Act—that 
is, those in which injury is caused to sellers by other sellers that give out discriminatory 
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discounts—are virtually per se legal because, as Robert Bork noted, price discrimination can 
be good for competition (Bork, 1978, pp. 394–398; Sokol, 2014, pp. 1012–1014).58

As noted above, these categories are not set in stone. As economists come to understand 
their procompetitive justifications, specific categories of conduct have been moved from the 
per se box to the rule‑of‑reason box (Sokol, 2014). Thus, in the past, tie‑ins, resale price 
maintenance, and vertical territorial and customer restrictions were often dispatched under 
the per se rule. Over the years, however, economists have developed procompetitive expla‑
nations for all or most of these practices (Easterbrook, 1984, p. 6). Cases like State Oil Co. 
v. Khan and Sylvania, for instance, overturned long‑standing assumptions about the com‑
petitive harm of the impugned conduct (maximum resale price maintenance and vertical 
nonprice restrictions, respectively), thus demonstrating antitrust’s ability to modernize by 
incorporating lessons from industrial organization economics (albeit often slowly; see Sokol, 
2014, pp. 1003–1004). The reverse is also true: As certain types of conduct reveal themselves 
to be generally noxious or benign, they should be moved to the category of per se legality 
or illegality, as the case may be. Modern antitrust law has mostly learned this lesson and has 
shown itself to be sensitive to changing economic insights in informing legal rulemaking.

17.5.2 What Modern Antitrust Gets Wrong

Modern antitrust law falls short of the classical liberal ideal in at least four ways, however.

17.5.2.1 When It Applies the Wrong Presumptions and Standards  
to the Wrong Types of Conduct

First, and despite the arguments adduced in the previous section (or precisely because of those 
arguments), modern antitrust law fails when it applies the wrong presumptions and stand‑
ards to categories of conduct. Lately, this has meant erring on the side of enforcer‑friendly 
presumptions and overinclusiveness under a revival of the inhospitality tradition in anti‑
trust (Williamson, 1985, p. 19; Easterbrook, 1986, p. 4; Dorsey, 2019). This is arguably 
a function of two interrelated phenomena that have percolated into antitrust from broader 
forums of public opinion: the increasingly pervasive notion that government is infallible (or 
at least less fallible than markets) and the view that false negatives are more costly than false 
positives. Neither of these fits particularly well within a classical liberal framework: the lat‑
ter because false positives are more costly than false negatives (see Section 17.4.2), and the 
former because, as Frank Easterbrook has written, “The common belief that if markets are 
imperfect then something else must be better is a logical fallacy. One need not pretend that 
markets work perfectly to see that they are better than judges at penalizing inappropriate 
conduct” (1984, p. 24).

Recent developments in vertical mergers illustrate how skewed inhospitality presumptions 
can wrongly determine antitrust outcomes. A horizontal merger “combines firms that com‑
pete in the same relevant market, which necessarily reduces the number of firms engaged in 
head‑to‑head competition and may eliminate substitutes. That reduction inherently tends 
to increase prices, but the price effect may be trivial” (ICLE, 2023, p. 3). A vertical merger, 
by contrast, combines firms operating at different stages of the supply chain—that is, firms 
with a complementary, “upstream‑downstream” relationship (ICLE, 2023, p. 3). The eco‑
nomic consequences of combining complements rather than substitutes are fundamentally 
different, however. “Whereas the first‑order effect of a horizontal merger is upward pricing 
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pressure, the first‑order effect of a vertical merger is downward pricing pressure” (ICLE, 
2023, p.  4). Vertical mergers “typically entail the elimination of double marginalization, 
which is akin to downward pricing pressure” (ICLE, 2023); internalize externalities in 
research and development; and (like horizontal mergers) confer other benefits such as opera‑
tional and transactional efficiencies (ICLE, 2023; Williamson, 1985, p. 86). Both types of 
mergers can ultimately prove beneficial or harmful, but vertical mergers have long (and 
properly) enjoyed a (rebuttable) presumption against harm—a straightforward application 
of the error‑cost principle.

In the Federal Trade Commission (FTC) and Department of Justice’s newly issued 2023 
Merger Guidelines, however, the agencies treat vertical mergers the same as—or perhaps 
even slightly less hospitably than—horizontal mergers (Salinger, 2024, pp. 6–8),59 demon‑
strating an explicit effort to reverse the error‑cost presumption favoring vertical mergers 
(Khan et al., 2021, pp. 1–2). Moreover, in recent vertical‑merger cases, the FTC has all but 
reversed that presumption for vertical mergers.

In its challenge to the 2023 Illumina/GRAIL vertical merger, for example, the FTC 
required Illumina to divest GRAIL because it argued that it would have the incentive and 
ability to foreclose GRAIL’s competitors from necessary inputs, thus diminishing innovation 
and raising prices in the market for certain early‑detection cancer tests.60 The FTC concluded 
that the same scrutiny should apply to horizontal and vertical mergers and that efficiencies in 
vertical mergers are about as likely as in the horizontal context—that is to say, not very likely 
(ICLE, 2023, p. 5).61 In its brief before [delete] the Fifth Circuit reviewing the decision, 
the FTC argued that “the Clayton Act applies equally to horizontal and vertical mergers.”62 
But this view conflicts with long‑standing precedent and economic research (ICLE, 2023). 
“Courts and economists alike recognize that vertical integration is typically procompetitive, 
and it is widely accepted that vertical mergers and horizontal mergers should be evaluated 
under different presumptions” (ICLE, 2023, p. 5). As Areeda and Hovenkamp have written, 
“In the great majority of cases no anticompetitive consequences can be attached to [vertical 
integration], and injury to competition should never be inferred from the mere fact of verti‑
cal integration” (Areeda & Hovenkamp, 2017, p. 755a).

This knowledge informs the existing standards for vertical‑merger scrutiny, and so, “unlike 
horizontal mergers, the government cannot use a shortcut to establish a presumption of anti‑
competitive effect.”63 In other words, this was a case that had to be analyzed from the ground 
up, as befits conduct that is known to be generally benign or procompetitive. Instead, the 
FTC adopted a standard that elided this requirement and showed simply that Illumina had 
some incentive to foreclose competitors but did not account for all the reasons why Illumina 
did not have such an incentive, such as its interest in revenue from a broader array of clients, 
the relatively low risk of entry by close substitutes, the procompetitive benefits likely arising 
from integration with GRAIL, and the constraints of Illumina’s long‑term supply agreement 
offered to all existing and future companies using its technology (ICLE, 2023, p. 12). This 
was a decision, in other words, based entirely on a presumption of harm.

Similarly, the FTC’s move to challenge the Microsoft/Activision deal—another vertical 
merger—was based on a speculative theory of harm, positing that Microsoft would have 
the incentive and ability to make Activision’s games exclusive to its Xbox gaming consoles 
and cloud‑gaming platform.64 But, again, the FTC downplayed the many procompetitive 
benefits of the merger, such as that the acquisition would make Activision games available to 
cloud‑gaming users for the first time, the existing competitive pressure from console‑gaming 
companies like Sony (with its 70% of the global gaming‑console market), the probability of 
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efficiencies of integration such as the promotion of cross‑team collaboration (Abbott, 2023), 
and the fact that Microsoft would rationally have little incentive to reduce sales across plat‑
forms of popular games (Portuese, 2023).

In discounting the weight and likelihood of efficiencies and treating highly speculative 
future harm as virtually inevitable, the FTC once again erred in applying a presumption of 
harm that was not justified in light of past experience with vertical mergers.

Cases like Illumina/GRAIL and Microsoft/Activision show how unjustified presump‑
tions can wrongly push certain types of benign or procompetitive conduct toward per se 
illegality, driving a wedge in market processes and inhibiting their ability to deliver the sort 
of dynamic public benefits that classical liberals might be persuaded to justify the existence 
of antitrust laws in the first place (Section 17.4). A particularly dangerous version of this 
inhospitality tradition seems to revitalize the perfect‑competition model, as it is rooted in “an 
instinctive hostility to business conduct other than moment‑by‑moment rivalry in the spot 
market” (Meese, 2014b, p. 954; Section 17.5.2.2). Cases like Illumina/GRAIL evince a mis‑
guided preference for short‑term, arms‑length contracting over integration by improperly 
ignoring the costs of market transactions and discounting the benefits of integrated research 
and development (Coase, 1937, pp. 390, 394–395).

Similarly, the rule of per se illegality is also being stretched beyond its natural limits. As 
discussed earlier, the imposition of a per se rule is appropriate only after repeated determina‑
tions under the rule of reason (Manne, 2021a, pp. 424, 427).65 When that process yields 
answers that are clear enough to push the boundaries of enforcers’ knowledge, those answers 
are encapsulated in per se rules. Anything operating outside of the boundaries of enforcers’ 
and judges’ knowledge, however, is essentially operating outside of the limits of antitrust. 
There is arguably no better example of an antitrust policy operating beyond those limits 
today than the EU’s Digital Markets Act (DMA).66

The DMA applies per se rules to broad swathes of conduct in so‑called digital markets. 
Under the DMA, conduct such as self‑preferencing, lack of interoperability, or the use of 
third‑party data is proscribed, with no scope for effects analysis or procompetitive justifi‑
cations. This broad‑brush approach is anathema to the principles espoused above in that 
it ignores the basic implications of error‑cost‑based policy. Indeed, most of the conduct 
covered by the DMA has one, if not several, plausible procompetitive explanations. For 
example, companies may favor their products or services because they can better guaran‑
tee quality or quick delivery. Amazon, for instance, may be better placed to ensure that 
products provided by the Fulfilled by Amazon logistics service are delivered promptly 
compared to other services (Auer et  al., 2023, p.  16). Consumers may benefit from 
self‑preferencing in other ways, too. If, for instance, Google were prevented from prior‑
itizing Google Maps or YouTube videos in its search queries, it could be more challeng‑
ing for users to find optimal and relevant results (Auer et al., 2023, p. 16). Users have 
complained about this issue since the DMA entered into force (Hancock, 2024). Obliga‑
tory choice screens meant to preclude self‑preferencing create clutter and upend the 
clean simplicity of products like Apple’s iPhone, which many consumers value tremen‑
dously. The DMA also de facto standardizes open platforms by imposing interoperability 
obligations. However, “open” and “closed” are not synonymous with “good” and “bad.” 
Rather, they represent alternative business models, each with its potential advantages and 
disadvantages (Manne, 2020b, p. 2; Hagiu, 2006, pp. 2–3).67 The DMA destroys inter‑
brand competition between those two models, thereby inhibiting market processes rather  
than enabling them.
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This was always going to be a problem with hard‑and‑fast, per se, rules in so‑called digital 
markets. Because of the heterogeneity of the conduct and defendants involved, “evolving 
economic understandings, and the inherent competitive ambiguity of novel conduct or novel 
circumstances, the optimal rule in these cases is likely not a single rule, but a dynamic one 
that continually evolves over time” (Manne, 2021a, p. 436). Per se rules are “especially inap‑
propriate in fast‑moving digital markets, as one of the key strengths of the rule of reason is 
that it is more susceptible to change” (Manne, 2021a, p. 435). And yet, the DMA subjects 
a range of conduct involving a hodgepodge of “core platform services” and vastly different 
companies to the same blanket regime of preemptive per se rules, with no opportunity for 
an efficiency defense.

Another frequent rationalization for the DMA’s about‑face on per se rules is that cases in 
digital markets are too hard to prove. But “categorically proscribing categories of ambiguous 
and poorly understood conduct because plaintiffs currently struggle to prove they are harm‑
ful is the height of faith‑based policymaking” (Manne, 2021a, p. 424). Indeed:

It is plausible that rule of reason cases are difficult to prove because the most egre‑
gious practices are either being deterred or policed under the per se rule. The mar‑
ginal cases that face prosecution under the rule of reason might thus be those that 
are least likely to cause harm (and thus harder to prove). . . . [Difficulty in proving 
cases could stem from the fact that] none of the conduct was actually anticompeti‑
tive, rather than that it is too difficult to prove that anticompetitive conduct is, in 
fact, anticompetitive. Indeed, with a mature legal system and relatively clear rules, 
one should expect relatively few instances of marginal conduct giving rise to cases 
that present truly novel problems.

(Manne, 2021a, pp. 438, 441)

In 1984, Frank Easterbrook (1984) observed that “we cannot condemn so quickly any‑
more, and that what we do not condemn we must study under the rule of reason” (p. 10). 
His point was that changes in the structure of antitrust analysis should follow changes 
in our understanding of the consequences of the practices involved. The DMA turns the 
aphorism on its head by making certain types of conduct per se illegal, not, as Easterbrook 
remarked, because of the insights derived from lengthy study but precisely to avoid the 
burden of having to conduct any study at all. This starkly contrasts with the cautious 
approach to policymaking counseled by classical liberalism and operationalized through 
the error‑cost framework.

17.5.2.2 When It Views Markets as Perfectly Competitive

Second, modern antitrust law errs in its tendency to view markets as defective when they 
deviate from the perfectly competitive model (see Section 17.2). Perfect competition is an 
imperfect guide for policy because it is a theoretical construct. “Where the antitrust law 
or the courts try to move the economy in the direction of the textbook model of atom‑
istic auctions, they are bound to be wrong a great deal of the time” (Easterbrook, 1984, 
pp.  1–2). This is because adherence to the rigid model of perfect competition “as the 
normative and interpretative bedrock of modern antitrust necessarily blocks conduct that 
is viewed as a deviation from the blackboard model” (Meese, 2005, p. 23). But deviations 
from those assumptions are not necessarily expressions of market power; rather, they are 
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often  corrections of underlying market failures (Auer & Manne, 2021, p. 1320). As Alan 
Meese has written:

Modern antitrust’s embrace of perfect competition and its core vision of atomistic 
rivalry apparently blocks the recognition that non‑standard contracts altering collective 
prices and outputs or thwarting rivals’ access to markets can in fact internalize exter‑
nalities, change a firm’s cost structure, and thus alter price or output without creating 
or exercising market power. As a result, modern scholars still treat agreements that 
expressly or effectively alter prices or exclude rivals as manifestations of market power, 
the antithesis of the unbridled rivalry and the resulting prices implied by the perfect 
competition model and its more realistic variants. So long as scholars cling to perfect 
competition as a normative and descriptive ideal, antitrust policy will likely misinterpret 
some contracts that overcome market failure.

(2005, p. 23)

Today, the “ghost of perfect competition” (Meese, 2005) haunts digital markets, in par‑
ticular where change often takes the form of technological or business‑process innovation  
(Auer & Manne, 2021; Manne & Wright, 2009). Particularly in oligopoly markets (like 
those predominated by digital platforms), “a stable outcome [requires] restrictions on the 
freedom of some market participants: that is, it requires some sort of coordination and con‑
trol”  (Bittlingmayer, 1989, p.  740). These restrictions look like a deviation from perfect 
competition because they are.68 But that does not mean they are anticompetitive:

Large, complex systems like digital platforms are incongruous with perfect  competition‑ 
informed antitrust doctrine and the traditional, linear supply‑chain relationship upon 
which it is built. The Supreme Court’s recent Ohio v. American Express Co. decision. . . 
is a nod in this direction: a realization that something more than the “local” efficiency 
notions endemic to traditional antitrust is required if adjudication of competition dis‑
putes relating to these businesses is to avoid systematic error. What the literature and 
the Amex Court make clear is that the systemic efficiency associated with platform 
ecosystems entails elements of coordination and control in various places in order to 
optimize the whole.

(Auer & Manne, 2021, p. 1313)

Rather, these are the apotheosis of nonstandard market corrections to market failure, where 
“transaction costs [] can be attenuated [but not eliminated] by substituting internal organi‑
zation for market exchange” (Meese, 2014b, p. 979).

In this vein, consider the Second Circuit Court of Appeals’ United States v. Apple, Inc. 
decision regarding the creation of Apple’s e‑book store and its entry into that market, which 
Amazon then dominated.69 In that case, which concerned most‑favored‑nation clauses agreed 
upon by Apple and several book publishers, the court found:

Even if there were such evidence, the fact that a competitor’s entry into the market is 
contingent on a horizontal conspiracy to raise prices only means (absent monopolistic 
conduct by the market’s dominant firm, which cannot lawfully be challenged by col‑
lusion) that the competitor is inefficient, i.e., that its entry will not enhance consumer 
welfare.70
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While the court’s analysis might arguably be correct from a limited, static point of view, it 
misses critical questions regarding dynamic competition:

Though Apple’s agency model may have led to higher short‑run e‑book prices, and 
though bringing it about may have entailed control over and effective collusion of 
otherwise independent competitors, it also had the potential to shake up the e‑book 
industry and enable firms with differentiated business models to gain traction (notably 
Apple and its then‑brand‑new iPad).

(Auer & Manne, 2021, p. 1315)

Arguably, the court’s attachment to the perfect‑competition model prevented it from real‑
izing that only deviation from that model (in the form of coordination by Apple to enable 
its return on a risky investment) would enable new entry into an imperfect market. It is 
undeniable that Apple’s entry into the e‑book market increased competition in the long run, 
and it is plausible that Apple’s entry would not have occurred but for its ability to coordinate 
publishers to facilitate it.

17.5.2.3 When It Imposes Goals, Especially the Wrong Goals

Finally, modern antitrust fails where it misconstrues the law’s essential purpose. As we dis‑
cussed in Section 17.4, standards in competition policy serve to elucidate the question of 
whether market processes are working correctly. Today, however, there is much discussion 
about what goals antitrust law pursues or should pursue (see Stylianou & Iacovides, 2022). 
This is a conceptual mistake. A classically liberal antitrust law does not contort market pro‑
cesses to achieve the government’s preferred policy outcomes. It sets out a general frame‑
work and employs standards to gauge market processes but does not impose goals. Some 
of the resulting outcomes may align with competitive preferences—such as low prices—but 
because antitrust law is not a tool for regulating prices, these are relevant only insofar as 
they can be connected to a valid correction of a restriction of competition. In other words, 
antitrust law is not a discretionary policy tool to bludgeon market participants into lowering 
their prices in any given context; instead, it is a structured inquiry about the competitive pro‑
cess conducted under uncertainty. Attaching any end goal to this inquiry vitiates its outcome 
and misconstrues the law’s purpose.

Even on their own terms, however, some of the goals postulated today are antithetical to 
the competitive process and reveal a more profound misunderstanding of the role of compe‑
tition and competition law in society. For example, where antitrust law protects competitors 
from better, more efficient rivals, it fundamentally subverts the system’s logic. The rationale 
of antitrust law is not to penalize efficient companies but to ensure that the public benefits of 
efficiency are not thwarted by foreclosure or other anticompetitive practices that limit, elimi‑
nate, or distort competition. Efficient market exit is a natural and necessary part of that pro‑
cess.71 Today, however, some argue that antitrust law should curb company size and protect 
small competitors as a matter of principle (Wu, 2018; Vaheesan, 2020, p. 39), resuscitating 
the nostalgia for the (bygone?) era of antitrust’s anti‑efficiency strain.72

Neo‑Brandeisians and other, generally left‑leaning, scholars have also called for incorpo‑
rating various policy objectives and values into antitrust, ranging from promoting democracy 
(Millington & Willis, 2022) to mitigating inequality (Khan & Vaheesan, 2017; Posner & 
Sunstein, 2022), combating racism (Davis et al., 2021), addressing climate change (Holmes, 
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2020, p. 364), and even promoting a general‑welfare standard that would seemingly incor‑
porate all of the above, and possibly more (Glick, 2022). Assessing the individual merits of 
each of these proposals is beyond the scope of this chapter, and we have already discussed 
why the consumer‑ and total‑welfare standards provide an adequate yardstick for measuring 
competition processes (see Section 17.3.1). However, the more general point can be made 
that an ill‑defined, value‑pluralistic antitrust law inevitably bestows enormous discretion on 
enforcers, who, in weighing incommensurate goals and values, are ultimately required to act 
as regimenters and social planners (see also Lambert & Cooper, 2023). Endowing govern‑
ments with vast, top‑down powers to redraw market boundaries, override market transactions 
freely agreed upon by consenting adults, and substitute grassroots consumer preferences for 
their own goals could not be further from the classical liberal ideal. Apart from eviscerating 
individual freedom, the rule of law, and individual autonomy, such an arrangement would 
make error‑cost assessment nigh impossible—for how does one assess the welfare effects of 
conduct adjusting for all the possible facets of human well‑being across different groups, 
all of which are presumably deserving of (varying degrees of) special protection? Classical 
liberalism advises against such heroic assumptions about concentrated human knowledge 
and the folly of public policies that rely on philosopher kings who presume to possess it  
(Section 17.3.2).

17.5.2.4 When It Abdicates Reasoned Skepticism of Government Action

Finally, antitrust law today seems to be premised on the notion that markets can be made 
competitive only through active government policing and litigation. But the classical liberal 
position is that the vast majority of restrictive practices are enabled by government action 
itself (see Section 17.3.1). For every headline‑grabbing case like the Department of Justice’s 
lawsuit against Microsoft, there are multiple laws that raise tariffs and deploy other protec‑
tionist measures that restrict competition, such as the Inflation Reduction Act of 2022.73 
Among many other examples, occupational licensing laws raise barriers to entry into the 
trades (McLaughlin et al., 2017, pp. 3–4), acting as modern‑day mercantilist guilds; zoning 
laws limit construction, prevent competitive market processes from solving housing short‑
ages, and inflate prices (Bunting, 2021);74 and certificate‑of‑need laws allow incumbent 
health care providers to restrict entry and expansion by competitors (Ohlhausen, 2015). In 
industries like schooling, higher education, health care, transportation, construction, and 
research and development, markets are shot through with government‑backed restrictions 
on competition, big and small.75 And, while antitrust authorities do sometimes conduct valu‑
able advocacy work to combat restrictive government measures (Cooper et al., 2005), the 
lion’s share of their activity—and of the scholarly and antitrust discussion—revolves around 
the minority of fleeting private restraints, which constitute a drop in the figurative ocean of 
anticompetitive hurdles.76

Economic liberty is rarely, if ever, considered a serious justification for cabining the gov‑
ernment’s ability to interfere in markets under the aegis of antitrust. For instance, in the 
EU parliamentary discussions preceding the adoption of the DMA, the economic freedom 
of gatekeepers was never seriously weighed against the European Commission’s desire to 
impose the public policy goals of fairness and contestability. Regulation was a foregone con‑
clusion, arguably because the impetus behind the DMA was always to punish and discipline 
certain predetermined firms that were looked upon unfavorably for a range of loosely con‑
nected social, political, and economic reasons.77 Thus, with the DMA, the EU did not intend 



Competition and Competition Law

281

to protect competition in the modest, classical liberal sense but to infuse markets with its 
own sense of order, including, but not limited to, by leveling down gatekeepers, redistribut‑
ing rents toward the regulators’ preferred groups, and protecting less efficient competitors 
(Auer et al., 2024). In classical liberalism, however, the state is not the ultimate ordering 
power of the economy; market participants are. Accordingly, the state’s goals, no matter how 
noble (or noble‑sounding), must be subordinated to those of the individuals acting freely 
and spontaneously in the market—not the other way around. The DMA flouts this principle 
by blatantly substituting the government’s specific preferences for market ordering in lieu of 
those that emerge through the conduct and preferences of companies and consumers (Auer 
et al., 2024, pp. 47–50).78

17.6 Conclusion: What Should Classical Liberalism  
Do (About Antitrust)?

In this chapter, we have attempted to understand what a classical liberal competition law 
might look like and whether there is even a case for any such law from a classical liberal per‑
spective in the first place. What does this analysis contribute, and why does it matter? First, 
there is substantive foundational value in illuminating what remains an oddly understudied 
area at the intersection of classical liberalism and antitrust law. Second, the ideas discussed 
here might serve as an overarching set of principles that can guide classical liberal policymak‑
ers toward an antitrust policy more aligned with their Weltanschauung. While the discussion 
offered here will not dispel all the uncertainties in either the theoretical or practical sense, it 
will—we hope—at least contribute to bridging the existing gap in the literature, even if only 
modestly. Perhaps the most significant contribution of this chapter, and the greatest measure 
of its success, will be the extent to which it galvanizes further research into the underdevel‑
oped yet enormously intriguing connection between what is still the dominant paradigm 
of political philosophy in most Western societies—liberalism—and an increasingly prevalent 
area of public policy today: antitrust.
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pp. 33–39).



The Routledge Handbook of Classical Liberalism

282

 8 For examples of the former, see Boudreaux and DiLorenzo (1993); DiLorenzo (1985); Smith 
(1983); Armetano (1982); and Armentano (1972).

 9 For the distinction between the two, see Leoni (2017, pp. 84–85).
 10 Darcy v. Allen (The Case of Monopolies), 11 Co. Rep. 84b, 77 Eng. Rep. 1260 (K. B. 1603).
 11 Darcy v. Allen, 11 Co. Rep. 84b, 86a, 77 Eng. Rep. 1260 (K. B. 1603).
 12 “There are no such things as market ‘forces.’ .  .  . The New Brandeisians [] believe the political 
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to achieve this effect, i.e., those contracts that had an ‘immediate’ and ‘direct’ effect on prices, were 
beyond the shelter of liberty of contract. Contracts that could be explained as ‘legitimate’ methods 
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 48 “The man of system . .  . seems to imagine that he can arrange the different members of a great 
society with as much ease as the hand arranges the different pieces upon a chess‑board. He does not 
consider that in the great chess‑board of human society, every single piece has a principle of motion 
of its own, altogether different from that which the legislature might choose to impress upon it.”

 49 United States v. Topco Assocs., Inc., 405 U.S. 596, 607–608 (1972).
 50 For a judicial decision implementing this approach, see Broadcast Music, Inc. v. Columbia Broadcast‑

ing System, Inc., 441 U.S. 1, 9 (1979).
 51 Verizon Comm’ns Inc. v. Law Offices of Curtis V. Trinko, LLP, 540 U.S. 398, 414 (2004).
 52 Free to Choose, Episode 10: “How to Stay Free.” Minute 48:25. See also Friedman (2009, pp. 8, 39).
 53 Though it must be said that the distinction between per se rules and the rule of reason is overstated, 

as all legal regimes exist on a spectrum somewhere between perfect rules and looser standards 
(Manne, 2021a, p. 425).

 54 See Leegin Creative Leather Prod., Inc. v. PSKS, Inc., 551 U.S. 877, 886–887 (2007), finding that 
the per se rule should be applied (1) “only after courts have had considerable experience with the 
type of restraint at issue” and (2) “only if courts can predict with confidence that [the restraint] 
would be invalidated in all or almost all instances under the rule of reason” because it “‘lack[s] . . . 
any redeeming virtue.’” In other words, per se rules summarize what has been learned in prior adju‑
dications. See also Ehrlich and Posner (2008, p. 266).

 55 See also OECD, Recommendation concerning effective action against hard core cartels [C(98)35/
FINAL], available at https://one.oecd.org/document/C(98)35/FINAL/en/pdf.

 56 State Oil Co. v. Khan, 522 U.S. 3, 16 (1997).
 57 Continental T.V., Inc. v. GTE Sylvania Inc., 433 U.S. 36, 56 (1977).
 58 See also Brooke Group Ltd. v. Brown & Williamson Tobacco Corp., 509 U.S. 209 (1993).
 59 As Salinger (2024, p. 7) writes, “Making the elimination of double marginalization a mere footnote 

to be treated with the same sort of skepticism that is typical of how the Agencies view efficiency 
claims ignores the basic economics of vertical mergers.”

 60 Complaint, In the Matter of Illumina, Inc., and GRAIL, Inc., FTC Docket No. 9401 (Apr. 3, 
2023).

 61 Complaint, In the Matter of Illumina, Inc., and GRAIL, Inc., FTC Docket No. 9401 (Apr. 3, 
2023). at 75.

 62 Brief of the Federal Trade Commission, Illumina, Inc. & GRAIL, LLC v. FTC, Case No. 23–60167 
(5th Cir., Aug. 4, 2023) at 20.

 63 United States v. AT&T, Inc., 916 F.3d 1029, 1032 (D. C. Cir. 2019).
 64 Complaint, Microsoft Corp., and Activision Blizzard Inc., FTC Docket No. 9412 (Dec. 22, 2022).
 65 See also United States v. Topco Assocs., Inc, 405 U.S. 596, 607–608 (1972). “It is only after consider‑

able experience with certain business relationships that courts classify them as per se violations of the 
Sherman Act.”

 66 Regulation (EU) 2022/1925 of the European Parliament and of the Council of 14 September 2022 
on contestable and fair markets in the digital sector and amending Directives (EU) 2019/1937 and 
(EU) 2020/1828 (Digital Markets Act).

 67 Andrei Hagiu (2006) explains that there is a “fundamental welfare tradeoff between two‑sided 
proprietary . . . platforms and two‑sided open platforms, which allow ‘free entry’ on both sides of 
the market,” and thus “it is by no means obvious which type of platform will create higher product 
variety, consumer adoption and total social welfare.” See also Barnett (2011, p. 1927) and ICLE 
(2022, pp. 20–21).

 68 See Bittlingmayer (1989, p. 751): “Clearly, when no competitive equilibrium is possible, something 
else has to take its place. Since the problems arise from too much competition and too little coopera‑
tion, the institutions that solve these problems necessarily imply a variety of arrangements that look 
‘anticompetitive.’”

 69 791 F.3d 290 (2d Cir. 2015).
 70 791 F.3d 290 (2d Cir. 2015). at 334.

https://one.oecd.org/document/C(98)35/FINAL/en/pdf
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 71 See Brunswick Corp. v. Pueblo Bowl‑O‑Mat, Inc., 429  U.S.  477 (1977); Cargill v. Monfort, 
479 U.S. 104 (1986).

 72 See Easterbrook (1984, p. 3, footnote 5).
 73 Inflation Reduction Act of 2022 (Pub. L. 117–169), 136 Stat. 1818 (Aug. 16, 2022). The EU, for 

instance, clearly views the Inflation Reduction Act (IRA) as a protectionist act that distorts com‑
petition. Ursula Von der Leyen, president of the European Commission, remarked that “there is a 
risk that the IRA can lead to unfair competition, could close markets,” and that the EU “must take 
action to rebalance the playing field where the IRA and other measures create distortions” (Von der 
Leyen, 2022).

 74 Bunting also finds that antitrust law is generally not the appropriate doctrinal vehicle for addressing 
the anticompetitive impact of commercial zoning restrictions.

 75 For further examples of how governments distort competition through their interventions, see, for 
example, Sokol (2009).

 76 In the past, antitrust authorities such as the FTC explicitly recognized that the most egregious 
harms to competition came from distortive government measures. See, for instance, Ohlhausen 
(2017, p. 8): “Arguably the most destructive restrictions on competition flow from the government. 
Put simply, government regulation is the barrier to entry that may never fall.” See also Federal Trade 
Commission (2017, p. 10). Such statements by FTC officials are increasingly rare, however.

 77 On the DMA being punitive see, for instance, Andriychuk (2023, pp. 127–131): “The means for 
allowing the second‑tier ersatz‑Big Tech to scale up is punitive: to slow down the current gatekeep‑
ers by imposing upon them a catalogue of exceptionally demanding obligations. . . . [T]his punitive 
nature of the DMA also means that the obligations can be blatantly arduous and interventionist.”

 78 On how uninterested the DMA seems to be in the effects its provisions may have on consumers 
(let alone gatekeepers), see Auer (2024).
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