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Introduction

Arms trade is a notoriously opaque sphere of business activity because it involves immense
financial flows and is tightly linked to the conduct of governmental agencies granting arms
export licenses. The cost-benefit analysis for the state pondering the decision to grant an export
license to a certain manufacturer within its borders includes factors such as diplomatic relations
with the country receiving the weapons, financial incentives, the relationship with other states
supplying arms (especially in the context of consortium producers located in different exporting
states), the projection of power in the political arena, and human rights and humanitarian law
implications of such decision. Until very recently, the transnational regulation of arms trade has
been patchy at best: only a handful of regional instruments of a binding and non-binding nature
regulated weapons export control. The Arms Trade Treaty or ‘ATT’, which entered into force at
the end of 2014, changed this status quo (ICRC, 2016).

This contribution explores the implications of the ATT and other legal instruments regu-
lating the trade in weapons in relation to the extraterritorial obligations (ETOs) of states. The
discussion expands on the overall starting premise of this volume, namely that the traditional
territorial model of attributing human rights obligations is reaching its limits due to globaliza-
tion and ensuing mutual interdependence of various state and non-state actors. Weapons trade
is no exception to this trend. In this regard, it is helpful to refer to the Maastricht Principles on
Extraterritorial Obligations of States in the Area of Economic, Social, and Cultural Rights
(2013) (‘Maastricht Principles’), which tend to go beyond territorial conception of responsibil-
ity by demanding that states act in a way so as to reduce the risk of impairing the enjoyment
of rights extraterritorially (Principle 13) and cooperate internationally in realizing these rights
(Principle 8(b)). The Maastricht Principles call on states to adopt and enforce measures to protect
rights in a variety of scenarios, including when the corporation is domiciled in a state concerned
(Principle 25(c)).

Weapons trade engages many stakeholders across jurisdictions. It clearly includes states on
the supply side of the spectrum that grant licenses and authorizations to producers and manu-
facturers located on their territory. It is often the case that corporations in question work in
consortiums, meaning that different parts of the equipment are produced in different countries.
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Weapons are then delivered to a state on the receiving end, which may, in turn, use this equip-
ment in a military campaign in yet another country. Such interrelatedness creates a complex web
of mutually reinforcing commitments, which may be difficult to tease apart based on a purely
territorial model of establishing human rights obligations. The context of ETOs allows for an
expanded analysis of the issue.

This chapter utilizes a specific example to shed light on the nature of obligations arising out
of weapons trade: it focuses on potential responsibility of several European arms exporters to the
Saudi/UAE-led coalition which is engaged at the time of this writing in an armed conflict in
Yemen (Bryk and Saage-Maal3 2019).The communication by the European Centre for Consti-
tutional and Human Rights (ECCHR) filed to the International Criminal Court (ICC) in 2019
alleges potential complicity of corporate and state officials located on the territory of the signa-
tories of the Rome Treaty of the ICC and the ATT, namely Spain, Italy, the UK, Germany, and
the United Kingdom, in humanitarian law violations in Yemen for knowingly and purposefully
aiding the coalition in the commission of crimes in Yemen.

The following section of the chapter engages with the general legislative framework for
weapons trade with the view of establishing standards according to which states grant licenses
for exporting military equipment. This section draws links between the Maastricht Principles
governing states’ extraterritorial obligations in the area of human rights (ETOs) and the existing
legal regulation of weapons trade. Section 3 focuses on questions of corporate responsibility in
the context of arms trade. It engages with the ECCHR submission to the ICC to the extent
that some general conclusions — for instance, regarding the standard of knowledge necessary to
trigger individual responsibility — may be deduced. The final section of the chapter offers some
concluding observations.

Legal framework for states’ obligations

International law

The ATT is the key legal document regulating international arms trade at the state level, rep-
resenting the first comprehensive treaty addressing this issue of global concern. The ATT was
initiated in 2006 by the UN General Assembly (UNGA) Resolution in response to the absence
of any common international standard for the transfer of conventional arms that might contrib-
ute to the devastating human consequences of armed conflict. This regulatory gap undermined
peace, reconciliation, safety, security, stability, and sustainable social and economic development
(UNGA 2006). Responding to this pressing problem, the UNGA began the process of exam-
ining the feasibility of a thematic treaty. The process ultimately resulted in the adoption of the
ATT on 2 April 2013.The treaty subsequently came into force on 24 December 2014. At the
moment of writing, 109 states have ratified the treaty and 31 states have signed but have not yet
ratified it.

In terms of numbers, five out of the world’s top ten largest exporters of arms have ratified
the ATT. These states are France, Germany, Spain, United Kingdom, and Italy. The United
States, which is the number one supplier of weapons in the world, initially signed the treaty
but later revoked its intention to be bound by it, as announced by the US administration in
2019 (Brown 2019). The ATT was therefore never legally binding on the US. Nationals of
the five countries that ratified the ATT and thus agreed to be subjected to an international
review process are currently under scrutiny in the submission filed by the ECCHR to the
ICC requesting the Court to open a preliminary examination into the conduct of European
arms suppliers.
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The main aspiration of the ATT as stipulated in Article 1 is to establish the highest possible
common international standards for regulating international trade in conventional arms, which
includes combat aircrafts, missiles, large-caliber artillery systems, warships, and other items.
There is also a subtler underlying rationale for the treaty, namely, to prevent arms from falling
into the ‘wrong hands’ and thereby to reduce human suffering. The ATT aims to accomplish
the overarching goal of establishing a high standard for regulating the arms trade by requiring
exporting countries to carry out a thorough and comprehensive risk assessment before engag-
ing in such activity. This requirement strongly resonates with a similar one contained in the
Maastricht Principles, namely an obligation incumbent on states to avoid causing harm, where
such harm i1s foreseeable (Principle 13) and the accompanying obligation to conduct prior risk
assessment of potential impact of state’s laws and policies on the extraterritorial enjoyment of
rights (Principle 14).

The evaluation procedure under the ATT includes examining the risk of human rights viola-
tions in the country of destination (art. 7), the risk of diversion of the exported arms (art. 11),
and the possible adverse impact on internal and regional stability (art. 11(2)). In addition to that,
and for the sake of transparency, the countries are obligated to report their arms exports and
imports annually (art. 13). This latter commitment is echoed in the Maastricht Principle 2, which
also requires states to observe the principles of transparency and accountability.

Article 6 of the ATT deals specifically with authorizations of conventional arms transfers
by the state. It captures a variety of possible scenarios, including a ban on authorizing transfers
that would violate measures adopted by the UN Security Council under Chapter VII of the
Charter of the United Nations, specifically arms embargoes (art. 6(1)). The arms embargo has
indeed been instated with respect to the situation in Yemen; however, it only concerns transfers
of weapons to the Houthi rebel groups but not to the coalition (UN Security Council 2015).

Article 6(2) of the ATT also prohibits the supply of arms in cases when such action ‘would
violate its relevant obligations under international agreements to which it is a Party, in particular
those relating to the transfer of, or illicit trafficking in, conventional arms’. This norm appears
to be generic in its attempt to cover any activity that falls short of the obligations arising out of
the AT'T and other instruments relating to arms control, such as the Nuclear Non-Proliferation
Treaty, the Biological and Toxin Weapons Convention, and the Chemical Weapons Convention
(art. 2(1)(b); EU Council 2008). It is interesting to note that the commentaries to the ATT sug-
gest that a qualifier ‘in particular’ in the text of Article 6(2) ATT points to the fact that not only
thematic treaties but also treaties of a more general application are included within the ambit
of this provision, including the UN Charter, which stipulates the principle of non-intervention
and the principle of non-use of force under Article 2(4) (Casey-Maslen et al. 2016). The obliga-
tions arising from the UN Charter would thus make transfers of weapons to non-state actors
illegal given the ruling of the International Court of Justice in Nicaragua that ‘training, arming,
equipping, financing and supplying the contra forces or otherwise encouraging, supporting and
aiding military and paramilitary activities in and against Nicaragua’ (ICJ 1986, para. 292).

The commentaries also suggest that Article 6(2) ATT may encompass human rights trea-
ties, such as the 1966 International Covenant on Civil and Political Rights (ICCPR) or the
European Convention on Human Rights (ECHR) (Casey-Maslen et al. 2016). Article 6 of
the ICCPR and Article 2 of the ECHR guarantee the right to life, and weapons transfers may
indeed violate this right (Casey-Maslen et al. 2016). That being said, the commentaries further
note that the scope of the right to life has been tested in the context of the ECHR when the
applicant challenged Italy’s supply to Iraq of ‘lethal weapons’ during the regime of Saddam Hus-
sein. The ruling of the European Court on Human Rights pointed out that no right to have
the transfer of arms regulated or other such measures taken by a state party to the ECHR is
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‘as such guaranteed by the Convention’ (ECtHR 1995). It thus remains to be seen how broadly
Article 6(2) of the ATT would be interpreted in individual cases.

Finally, and more specifically, the ATT implies a certain level of compliance with the norms
of international humanitarian law as it provides in Article 6(3) that a State Party shall not
authorize any transfer of conventional arms:

(...) if it has knowledge at the time of authorization that the arms would be used in the
commission of genocide, crimes against humanity, grave breaches of the Geneva Conven-
tion of 1949, attacks directed against civilian objects or civilians protected as such, or other
war crimes as defined by international agreements to which it is a Party.

It is therefore mandatory in this situation to refuse to grant a license. It is noteworthy that
Article 6(3) refers to explicit knowledge existing at the time of the granting of the license that
weapons would be used to commit crimes. The earlier draft of the same provision prohibited
granting licenses ‘for the purpose’ of facilitating the commission of international crimes. This
initial phrasing presumed an even higher threshold of mens rea for the supplying state. The origi-
nal text was later updated to refer to ‘knowledge’ rather than ‘purpose’ due to the difficulty of
demonstrating that a state supplies weapons intending the commission of international crimes
(Casey-Maslen et al. 2016). Nonetheless, even the knowledge requirement that was ultimately
adopted is rather difficult to ascertain when it comes to factual evidence — the degree and speci-
ficity of such knowledge remains to be defined on a case-by-case basis. One practical pitfall of
such a generalized definition of knowledge is that arms export licenses usually cover a range
of products to be delivered over the course of months or even years. It may so happen that the
recipient state can plausibly demonstrate that these supplies will be used to pursue legitimate
aims. At the same time, it is possible that a certain proportion of the delivered weapons and
ammunition would eventually be diverted to the commission of war crimes or crimes against
humanity. The question remains as to the degree of scrutiny and vigilance to be exercised by the
granting authorities of the ATT State Party in such a scenario.

The ATT provides for an additional safety net when it comes to the requisite knowledge of
the granting State Party. Even if the authorities of the supplying state do not meet the standard
for awareness described in Article 6(3), they are still obligated under Article 7 ATT to assess the
potential that the conventional arms could be used to commit or facilitate serious violations of’
international humanitarian law. If after conducting such an assessment and considering avail-
able mitigating measures, the exporting state party determines that there is an overriding risk of
such consequences, the exporting state party shall not authorize the export (art. 7(3)). The ATT
therefore requires quite a high level of scrutiny when it comes to authorizing weapons exports
as it includes both knowledge of the actual crimes committed with the said weapons as well as
the risk of their commission.

Regional law

As mentioned in the beginning of this chapter, prior to the entry into force of the ATT the
regulation of arms trade had been patchy. Key binding regional instruments include the 2008
European Union (EU) Council Common Position on arms export controls (EU Council Com-
mon Position 2008) and the 2006 Economic Community of West African States (ECOWAS)
Convention on Small Arms and Light Weapons, Their Ammunition, and Other Related Materi-
als (Kinshasa Convention 2010).There are also non-binding regional guidelines for controlling
arms transfers, such as the 2005 Central American Integration System (SICA) Code of Conduct
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of Central American States on the Transfer of Arms, Ammunition, Explosives, and Other Related
Materiel; the 2005 Best Practice Guidelines for the implementation of the Nairobi Declaration
and the Nairobi Protocol on Small Arms and Light Weapons; and the 2000 Organization for
Security and Co-operation in Europe (OSCE) Document on Small Arms and Light Weapons.

The EU Council Common Position contains obligations similar to those enshrined in the
ATT in that it requires the EU member states to assess the recipient country’s attitude towards
relevant principles established by instruments of international humanitarian law and deny an
export license if there is a clear risk that the military technology or equipment to be exported
might be used in the commission of serious violations of international humanitarian law (art.
2(2)(c)). Despite the similarity between the ATT and the EU Council Common Position, the
latter document arguably contains an obligation of an even higher level of scrutiny of poten-
tial risks arising out of arms supplies as compared to the former. The EU Council Common
Position requires the risk of serious violations of international humanitarian law to be ‘clear’.
In contrast, the Article 7(3) of the ATT uses the term ‘overriding’, which may point towards a
higher level of the burden of proof.

The Maastricht Principles talk about the ‘real’ risk of the violations of human rights, which is
a ‘foreseeable’ result of state’s conduct (Principle 13). Commentaries to the Maastricht Principles
further clarify that the term ‘real’ refers to the probability of a certain result materializing —
namely, only ascertainable risks are included. ‘Foreseeable result’ is then either the result that
was actually foreseen or should have been foreseen based on prior assessment (De Schutter
et al. 2012). Arguably, both the terms ‘clear’ and ‘real’ with reference to potential risks leave
considerable amount of discretion in establishing the level of awareness in each specific case.

Domestic regulation

Lastly, domestic regulatory framework for arms exports must be mentioned. National rules usu-
ally identify specific competent authorities in each country responsible for granting or rejecting
arms export licenses and what additional conditions may apply beyond the common rules of the
ATT and the EU Common Position. In this regard, it is peculiar that authorization practice by
the EU Member States over recent years exhibits significant divergences. This can be explained
by the lack of sufficiently clear regulatory guidance as well as actual deviation from the stand-
ards set out in the EU Council Common Position and the ATT (Schliemann and Bryk 2019).
Diverse regulatory landscape, which frequently departs from or misinterprets international guid-
ance results in fragmentation. This discrepancy in turn allows the governments excessive flex-
ibility in complying with the rule, prohibiting authorization of arms exports where there is a
risk of their subsequent use for violations of international human rights or humanitarian law.
Determination of the foreseeability of risk appears to be a normative question open to be
resolved by each state according to idiosyncratic criteria.

Such disparity becomes especially apparent in relation to European arms exports to members
of the Saudi-led coalition involved in the conflict in Yemen (Schliemann and Bryk 2019). One
example of the flexibility afforded to states exporting weapons in the context of the situation
in Yemen is a challenge launched in the UK in 2017 by the Campaign Against Arms Trade
(CAAT) against the Secretary of State for International Trade. CAAT requested judicial review
of licensing decisions relating to military exports to Saudi Arabia, which might later be used in
the conflict in Yemen. The claimants argued that the body of evidence available in the public
domain not only suggested but also dictated the conclusion that such a clear risk exists, thereby
making it unlawful to continue exporting weapons to Saudi Arabia. The UK High Court dis-
missed the claim (High Court of Justice 2017).
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CAAT’s subsequent appeal against this decision was partially upheld in 2019 when the
UK Court of Appeal ruled that the Secretary acted ‘irrationally’ by failing to reach a view
on whether there had been a pattern of international humanitarian law (IHL) violations by
Saudi Arabia and its coalition partners in Yemen (High Court of Justice 2017). This cautious
judgment did not determine whether the granting of licenses in this case was lawful or not,
but rather focused on the process by pointing out the need to assess the historic pattern of
breaches of IHL by Saudi Arabia and its coalition partners. The Court’s decision therefore did
not suspend any existing licenses but rather invited further scrutiny. Adhering to this ruling, the
UK Secretary of State for International Trade pledged to conduct such an assessment. In July
2020, the Secretary of State for International Trade, Liz Truss, announced that following the
examination of the relevant data ‘there is not a clear risk that the export of arms and military
equipment to Saudi Arabia might be used in the commission of a serious violation of IHL’. The
UK government therefore recommitted to supplying military equipment to the coalition. The
government also withdrew its appeal to the Supreme Court, possibly to avoid further examina-
tion of the matter.

CAAT’s challenge in the UK courts demonstrates the reluctance of the government to sub-
mit to high standard of mens rea with respect to granting of the licenses with potential humani-
tarian or human rights law implications. It also shows the difficulty of litigating human rights
law-based claims within the regulatory landscape of arms trade. The following section shifts
focus to potential corporate responsibility in the context of arms trade, while retaining the view
encompassing states’ ETOs.

Obligations of corporate actors

The ECCHR Communication

On 11 December 2019, the ECCHR together with a group of other NGOs submitted a com-
munication to the Office of the Prosecutor of the ICC urging for the opening of a prelimi-
nary examination into the conduct of several European companies, based in the UK, Spain,
Italy, Germany, and France, that supply weapons to the Saudi/UAE-led coalition (‘(ECCHR
Communication’) (Aksenova and Bryk 2020). This document alleges that fighter jets and other
military equipment furnished by these companies were used in indiscriminate attacks against
civilian objects in Yemen since March 2015.These actions of arms exporters may potentially fall
under the definition of several specific war crimes enshrined in the Rome Statute of the ICC,
including violence to life and person and directing attacks against the civilian population. More
specifically, the ECCHR Communication refers to Articles 8(2)(c) (i), and 8(2)(e) (i), (ii), (iii), and
(iv) of the Rome Statute of the ICC.

To provide some context, it is important to note that the war in Yemen started in 2014 when
Houthi insurgents took control of Yemen’s capital and largest city, Sana’a. They overthrew the
government of the Saudi-backed leader, President Abd Rabbu Mansour Hadi, and installed
their own rule in large parts of the country including the capital. This takeover prompted a
coalition of Gulf states led by Saudi Arabia to launch a campaign in 2015 of economic isola-
tion and air strikes against the Houthi insurgents, with logistical and intelligence support from
major world powers including the United States. Other countries, most notably, Spain, Italy, the
United Kingdom, Germany, and the UK, also supplied military equipment to the Saudi-led
coalition. These parties to the conflict exacerbated what the UN referred to as the world’s largest
humanitarian catastrophe with estimates of more than 100,000 people killed since 2015 (Global
Conflicts Tracker 2020).
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Increased focus on responsibility of corporate actors

The timing of the ECCHR Communication to the ICC corresponds to the increasing demand
on companies to comply with their obligations under international humanitarian and human
rights law. The Krupp and IG Farben trials by the US Military Tribunal at Nuremberg and the
case of Zyklon B by the British Military Courts were the first attempts to hold individual indus-
trialists to account for complicity in crimes committed during the Second World War. Despite
the fact that several domestic jurisdictions allow for criminal responsibility of corporate enti-
ties, international criminal law continued developing along the individual responsibility track
ever since the initial industrialists’ trials. It is noteworthy that the French proposal to include
criminal responsibility of corporations in the Rome Statute of the ICC was not accepted at the
conference that drew up the document. Nonetheless, the Statute contains two elaborate articles
on modes of liability (arts. 25 and 28) that provide for legal tools to attach responsibility to
individuals, including those acting on behalf of corporations.

Recent regional and global developments attest to the fact that the conversation on inter-
national corporate criminal liability is not closed. From a sociological perspective, the prolifera-
tion of social media activism ensures that increased attention is given to climate change issues
and corporate contribution to it. This development invites additional scrutiny of the conduct
of multinational corporations in mineral rich areas and the impact of their activities on the
environment.

From a legal perspective, additional avenues for prosecutions of corporate entities and indi-
viduals are opening up: the Malabo Protocol on Amendments to the Protocol on the Statute
of the African Court of Justice and Human Rights adopted on 27 June 2014 and now open
for ratifications explicitly extends its jurisdiction to legal persons in Article 46(C) (van Sliedregt
2019). The UN Guiding Principles on Business and Human Rights also instruct corporations
to avoid, prevent, and mitigate adverse human rights impacts that are directly linked to their
business activities, and in that respect conduct human rights due diligence (Office of the High
Commissioner of Human Rights 2012).

The difficulty with the UN Guiding Principles is that they constitute what is called ‘soft
law’ and are therefore not binding under international law stricto sensu. The UN Guiding Prin-
ciples nonetheless provide a solid foundation for the increased recognition of corporate due
diligence obligations in the area of human rights incumbent on companies. Moreover, the
UNGP also recognize that states have discretion to enact legislation with extraterritorial reach
to rein in their corporations. The draft treaty on the human rights obligations of transnational
corporations, currently elaborated by a Working Group of the UN Human Rights Council, is
testament in this regard (Human Rights Commission 2019). The Working Group is preparing
a treaty that will translate some aspects of the UN Guiding Principles into hard law directed at
states by prompting them to enact domestic legislation to ensure compliance of corporations
with human rights law. It must be noted, however, that the treaty, as it stands now, will address
states and is not likely to impose direct obligations on corporations. Thus, even if a treaty is
enacted, the UN Guiding Principles will continue to ensure that companies, at the very least,
risk high reputational costs for violating due diligence obligations in the area of human rights
and international law.

Despite these developments, however, prosecutions, let alone convictions, of individuals act-
ing out of their corporate capacity or corporations as such, for their potential complicity in
international crimes, are rare even at the domestic level (Zerk 2013). One widely cited ruling
that is relevant for the present discussion is the Van Anraat case decided by the Dutch courts in
2005.The case before the District Court of The Hague was brought by the Dutch Prosecutor
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against Van Anraat, a chemicals dealer who sold thiodiglycol to Saddam Hussein’s regime, which
was used in the production of mustard gas. The Court acquitted Van Anraat of genocide due to
the lack of the specific intent but convicted him of complicity in war crimes (District Court of’
The Hague 2005).

Obligations of corporate actors in the context of arms trade

The ECCHR Communication draws attention to the obligations of corporate actors in the
context of arms trade. However, the supply of weapons is only possible due to express authori-
zations issued by various states. As previously mentioned, the ATT — ratified by all of the states
in question — permits trade in weapons but sets out a number of limitations. For instance,
Article 6(3) of the ATT expressly prohibits the authorization of the transfer of arms if the state
party has knowledge that the arms would be deployed in the commission of international crimes.

Given the complexity of current transnational corporate structures and the varying scope of
licenses granted to companies exporting weapons to Saudi Arabia and other coalition members,
the degree and specificity of knowledge about the crimes committed with these weapons needs
to be evaluated based on factual evidence.The purpose of the ECCHR Communication is thus
to invite further scrutiny of the conduct of corporate actors providing continued support to
the coalition that includes not only the supply of weapons but also their ongoing maintenance.
One of the crucial questions linked to potential responsibility of corporations in this case is the
existence of express state authorization in the form of licenses to export weapons.

The lack of coherence at the level of granting authorities has direct impact on businesses
engaged in weapons trade as the arms industry is not directly bound by the ATT and the EU
Common Position, and thus relies heavily on the decisions by state authorities. State con-
sent may thus be invoked by corporations to eschew due diligence obligations incumbent on
companies, which are required to assess the risk of potential human rights violations resulting
from their activities. Therefore, the lack of clear regulatory guidance gives rise to divergence
from the positive elements of the standards set out by the EU Common Position and the ATT
(Schliemann and Bryk 2019). This situation has direct bearing on states’ ETOs as it engages the
Maastricht Principles, which expressly require states to adopt measures to protect rights when the
threat of harm originates in their territory or when the corporation facilitating such harm is
domiciled in the state concerned (Principle 25(a) and (c)). The Maastricht Principles thus impose
a positive duty on a state to be proactive in situations when corporations located on its territory
are at risk of causing harm extraterritorially.

The challenge with holding corporations accountable for weapons trade lies not only in
the existence of state approval for such activity under the licensing regime but also in the nature
of business activity as such. Corporations seldom perpetrate international crimes directly since
the motive for multinational companies contributing to human rights abuses is usually that of
either financial gain or minimization of losses in the context of existing partnerships (Prosansky
2007).The goal is often not to directly engage militarily or support one of the warring parties
but rather to conduct successful business operations with a side effect of facilitating violations of
human rights. The motive of financial gain obscures the link between specific corporate officials
and the ultimate resulting crimes. The connection is further muddled by the fact that companies
most frequently knowingly or unknowingly assist in human rights abuses as opposed to being
their main perpetrators. Questions of potential complicity thus arise.

Elies van Sliedregt (2019) explains that the level of corporate engagement in international
crimes may vary depending on the proximity of corporate influence to the end result. The
private military company Blackwater — whose staft allegedly tortured prisoners in Iraq may be
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on one side of the spectrum, its contribution to a crime being direct (United States Court of
Appeals 2006). In contrast, the type of assistance provided by the Canadian oil and gas producer
Talisman Energy could be placed somewhere in the middle of the spectrum.This company was
charged under the US Alien Tort Claims Act with aiding persecution of civilians in Sudan by
virtue of investing in the country’s oil industry amidst the civil war. Talisman Energy provided
logistical support to state-run militia by building roads and airfields with the aim of protecting
its oil reserves (United States Court of Appeals 2009).

Finally, the other side of the spectrum of possible corporate complicity in violations of inter-
national human rights and humanitarian law encompasses ‘continuous silent approval’ by cor-
porations trading with dictatorial regimes. These businesses endorse authoritarian regimes in
exchange for the financial benefit they derive from such cooperation (van Sliedregt 2019). In this
case, culpability arises from the fact that corporate officials deliberately closed their eyes to what
would otherwise have been obvious. In other words, their knowledge may be inferred according
to the standard of ‘willful blindness’, adopted as a form of requisite intent in some jurisdictions
(United States Court of Appeals 1992). Arguably, weapons trade frequently falls under the latter
category — arms exporters deliberately avoid examining the end use of their products, preferring
to focus solely on the relationship between the supplier and the ordering state.

Challenges of holding corporate actors accountable at the ICC

Article 25(3)(c) of the Rome Statute of the ICC is one of the key provisions invoked in the
ECCHR Communication as it establishes responsibility of those who:

...for the purpose of facilitating the commission of such a crime, aids, abets or otherwise
assists in its commission or its attempted commission, including providing the means for
its commission.

The question of complicity of corporate actors within the meaning of Article 25(3)(c) appears
to be ‘ICC specific’, yet the implications underlying the ECCHR Communication may
have resonance outside of the scope of this specific situation at the ICC as the move by the
ECCHR impacts our general understanding of the degree of corporate obligations in the
context of weapons trade. In addition to that, the ECCHR Communication may result in
an authoritative interpretation by the ICC of some of the key provisions of the ATT, such as
Articles 6(3) and 7.

Article 25(3)(c) definition of complicity calls for a ‘purposeful contribution’ and it differs
from the test developed by the ad hoc tribunals requiring that the aider and abettor simply
‘knew (in the sense he was aware) that his own acts assisted the commission of the specific
crime in question by the principal offender’ (ICTY 2002, para. 71). The wording of ‘purposeful
contribution’ appears to have been borrowed by the Rome Statute drafters from Article 2.06(3)
of the US Model Penal Code (MPC) demanding that an accomplice aids ‘with the purpose of
facilitating the perpetrator’s conduct’. Interestingly, the MPC does not set out the standard for
a minimal contribution to the crime implying that even a marginal contribution can qualify as
complicity provided the ‘purpose’ requirement is met. This peculiarity balances out the conduct
requirement (the effect of the assistance) and the enhanced fault requirement. It seems as if the
early ICC case law on the matter follows the same balancing exercise between a lower conduct
threshold and a higher threshold for the mental element: the ICC in Bemba held that the level
of contribution under Article 25(3)(c) ‘does not require the meeting of any specific thresh-
old’ (ICC 2016, para. 93). The ad hoc jurisprudence, in contrast, demanded from accomplices
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‘substantial contribution to the crime, which the judges clarified to be a fact-based inquiry’ (e.g.
ICTY 2010, para. 1741).

It remains to be seen how the ICC interprets ‘purposeful contribution’ in the context of the
ECCHR Communication. Interestingly, the question of the standard of ‘purpose’ vs ‘knowledge’
discussed in the previous section with respect to the ATT Article 6(3) also arises in the context
of individual criminal responsibility at the ICC. It is easier to prove the existence of knowledge
that crimes may be committed rather than purpose to facilitate their commission when it comes
to arms trade. It remains to be seen whether a sui generis approach to mens rea within this ambit
of human activity will be adopted. In this regard, it is rather helpful that the ICC offers one
important generic clarification regarding the nature of ‘purpose’ in the Bemba et al. case: the
requirement of ‘purpose’ only applies to the accomplice’s attitude towards their own conduct,
whereas a more general awareness of crimes to be committed as a result of this conduct would
suffice (ICC 2016, paras. 97-98).

It appears that the financial incentives for corporate officials who continuously carry out
arms trade with Saudi/UAE-led coalition members in the presence of general awareness of
the crimes committed in Yemen (widely and regularly documented by several NGOs, UN
agencies, as well as news outlets) could serve as the evidence of ‘purpose’. The question to be
further examined is whether express authorizations for arms exports given by the respective
states to corporations under the licensing regime obviate the existence of fault in corporate
officials. The ECCHR Communication argues that they might not. First of all, the licenses do
not create a duty for a corporation to export. Secondly, it is foreseeable to corporations that
the weapons they supply to the Saudi/UAE-led coalition in Yemen are likely to be used to
commit crimes given the abundance of documentation of serious and repeated violations of
international humanitarian law committed by the coalition. Finally, one must bear in mind cor-
responding duties of the exporting states granting such licenses with the knowledge of potential
humanitarian law violations. As explained in the previous section, such activity clearly engages
states’ extraterritorial obligations to protect human rights.

Conclusion

This contribution examined the legislative framework regulating states’ ETOs in the context of
arms trade. In addition to that, the chapter purported to shed light on the complex nature of
state and corporate involvement in this sector of human activity. It appears that state and cor-
porate responsibility for preventing human rights violations goes hand-in-hand when it comes
to supplies of military equipment. Any such equipment has the potential to be used in gross
human rights and humanitarian law violations. Questions of risk assessment and knowledge are
thus crucial. The ECCHR Communication to the ICC alleging corporate complicity of several
European arms exporters in war crimes committed in Yemen served as a case study illustrating
specific issues relating to weapons trade.

It is clear that the Maastricht Principles strongly resonate with international instruments
regulating arms trade. There is a requirement of transparency and risk assessment of potential
extraterritorial harm to human rights (broadly conceived) inherent in these documents. The
ECCHR Communication to the ICC demonstrates an increasing pull towards holding corpo-
rate officials responsible for their complicity in human rights abuses occurring in foreign states.
The picture is however incomplete if one omits states’ responsibility in regulating corporate
activity in the field of arms trade. Ultimately, the decision to grant authorization to export
weapons is taken by states. It is then the degree and specificity of knowledge regarding the risks
of violations that comes to the foreground. The Maastricht Principles impose duties on states
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to protect rights in cases when harm may result from the activity of corporations domi-
ciled on its territory. They also impose duties on states to conduct risk assessment when their
conduct may lead to a real risk of impairing the enjoyment of rights extraterritorially. The
Maastricht Principles therefore bind together states” obligations to protect human rights irrespec-
tive of national borders and corporate activity, which is a very promising endeavor in the context
of governing arms trade.

Note
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original draft of this paper. Finally, I would like thank IE student Elvin Gence for her copyediting
assistance.
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