‘His advantage over me is that this Constitution whether | like it or not—is ruling.’
The Role of the Chilean Constitutional Court in times of Change

Sergio Verdugb

Abstract: This essayustifies he lack of a judicial doctrine restrictignstitutional refornwith
substantivdimits —as opposetb proceduralimits—in Chile. The author examines tihecent
Chileanconstitutional historandthe few relevant Constitutional Cowl#cisionsto argue that
lacking such a judicial doctrine was desirable becaws®wwed constitutionahmenderso
gradually and incrementalljemocratize the Chilean Constitutidfevertheless, thermaay be
good reasont restrictingfuture constitutionatleforms if those reforms aito reversethe
democrait achievemets of the postuthoritarian era

Introduction

In April of 2014,a journalist askethe Chief Justice of the Chilean Constitutional Court
(hereinafter ‘the Court’) Marisol Pefiaher opinion on whether the Constitution was legitimate.
Thequestion was particularly importaoecaus®f the possibility that the Court could review
the constitutiormaking process that Presidéfichelle Bacheletvas promotingat that time

The newspaper reproduc€thief Justice Pefmresponse:

“I had the impression that that discussion was dviest, because in 198%®¢liticians...]
achieved important constitutional modifications [...] and that reform was approwed by
referenduni...] The second occasion [...] was the 2005 constitutional reform Mahy

of us understood that it was a sort@birth, a constitutional moment where all the
criticisms, problemsandflaws that had been attributed [to the Constitution] were now in
the pasf...]. | think that it is delicate and serious to subject the agunta complete
revision of its constituent pact [...] the complete revision of the constituent pagtsalwa
triggers great political tension. We saw it in Bolivia [}].

Although Chief Justice Pefia never said that the Court had the power to revieleBache
constitutionamaking process, her opposition to the demand for a new constitution triggered
doubts, andome clainedthatthe Court does not, and should not, have the power to review
Bachelet'sprocess Until that momentthe Chilearliteraturehad little to sayabout the
possibility of the Courthallenging constitutional reform$he Court had addresseodnnected
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issuesin a fewcases-that | will examine later-but, before Bachelet started to push footal
replacement of the Constitution, Chilean scholars commenting on the demamefor a
Constitutionhadprimarily focused on other issué&heliterature in English that asks the
guestion ofwhether tle Chilean Courtan challengeonstitutional reformss, to my knowledge,
inexisten.*

This essayastwo purposes. The first purpose is to summarize and discuss Chile’s position on
whether the Court can challenge constitutional reformsafority of Chilean scholarargue
thatthe Court cannot challenge the Constitution, that it cann@wenonstitutionakeformson
substantive grounds, and that it can only review the procedural aspects of ¢onalitut
amendmers. The second purpose isjiistify theabsencef a judicial doctrine limiting
constitutional reform on substantive groundsmty Chile’s authoritariamnd post-authoritarian
eras. During those historical periods, lacking a doctrine such as the Colombian ‘Siglostitut
doctrine or the Indian ‘Basic Structure’ doctriheias useful for removing the authoritarian
enclaves of the Chileal®80 ConstitutionThe politicians that advanced the democratization
agenda through bipartisan agreements during the post-authorttanigxtachieved relevant
constitutional reforms thathangedhe nature of the 1980 Constitutisom an authoritarian text
to a constitutionatlocument that facilitates representative democtafyy doctrine protecting
theauthoritariancore of the original 1980 Constitution wouldveundermined the
demaratization agenda.

Although some scholars complain that the current version of the Constitution needsisévisi
future constitutional reforms should not reveitse democratic achievemermsthe post-
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Cambio Constitucional En ChilgCSO—FundaciorBoll 2010).
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authoritarian erd. argue that, in Chile, a future judicial doctrine aimed to preseategies of
‘abusive constitutionalisnmhaybe useful to preservedke achievemenfs

In this essay, | deliberately avoid using the term ‘constituent power,” extept the Court

refers to it? Instead, | use the term ‘constitution-making’ power to emphasize a descept
contextualizechpproach tahe power of creating or reforming the Constituttccording to

my conceptualization, sitting politiciat®Id the ‘constitutioamaking’ power;thereare
authoritarian forms ofonstitutionalism* and authoritarian ways of creating a constitution.
Carl Schmitt’s theorpas influenced the Chilean debate on the ‘constituent pdieuf | do not
aim to contribute to thidebateandl do not use the Schmittian theoretical framewsidr my
contextualized approacthe military Junta had the constitutiomaking power during the
dictatorship although that power gradually deteriorated between 1985 and 1990 when four
relevant events happendble Court restricted the Junta’s lawmaking power by reviewing the
organic laws, Pinochet lost the 198@biscite the 1989 reform eliminated or softened some of
the authoritarian enclaves, and a civilian administration was elected. SincenE9860ming
civilian politiciansreplaced the Junta and acquired the constitution-making power, but they
could onlyenact constitutionakforms through bipartisan agreements. | identify three possible
judicial challengesigainst the constitutiemaking powerthe ones that targdte Constitution,
the ones thatargetspecificprovisions included in the original constitutiotet, and the ones
thattargeta reformseeking to modify constitutional provisiots.

The remainder of this essay proceeds as foll@estion 1 briefly examines the reforms to the
1980 Constitution and providesme context for readers that agg familiar with the Chilean
case Section2 discusses the Court’s powers to challergestitutional reformsSection3

8 | borrowed the term from Landau, who absplores the possibility of using the doctrine of unconstitutional
amendmentfor protecting democracy. David Landau, ‘Abusive Constitutional{@d13) 47 UC Davis IRev.
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13 Renato Cristi, ‘The Metaphysics of Constituent Power: Schmitt and thesiSerficChile’s 1980 Constitution’
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focuses on the fe@ourt’sdecisionghat are relevant for this ess&ectiond4 concludes and
briefly presents the reasons that might justify the creati@anGifilearversion of the
unconstitutional constitutional reforms doctrine.

1. Establishing and Reforming the 1980 Constitution

Following the 1973 coup, thailitary Juntaled by General Pinochet ruled Chile until 19%8e
Junta closed all the elected branches of governmerdtarimited itself the power to enact
regulations thatould even modify theonstitution that existed at that time: tt@25
Constitution Although parts of the 1925 Constitution remained formally valid, the hawolthe
constitutionamaking power.

Thedictatorship’s legitimization strategy consiste#dda narrativeclaiming tore-establishinghe

rule oflaw andsecumg the stability of theeconomy and thpolitical systemThe regime’s

leaders had promisebat, afer they could guaranteedle goalsthey wouldcall for elections
andthe military will return tothe barracksk-or the success of ihlegitimization strategy, it was
useful to have a submissive judiciary with the appearance of indeperdd@eeSupreme Court
of that timerecognized the Juntafgwers, it did not investigate human rights abuses, and the
dictatorship did not need to intervene the judici@ryhedictatorship was going to last f&7
yearsand in the meantimat suppressegolitical rights,frequently used emergency powers, and
systematicallyiolated human rights.

Key to theregime’s legitimizatiorstrategyand the rule of law discourgée dictatorship enacted
the 1980Constitution The 1980Constitutionhad two parts that operated as “two constitutions in
one.”™’ The firstpartwas ‘permanentbecausetiregulated thénstitutions that were supposed to
operatendefinitely during the postuthoritarian erae.g.,the Congress and the Electoral
Court—although some of thestarted tdunctionbefore the reirn to democracy —e.g., the
Constitutional CourtThesecond part was ‘temporafyécause it consisted sunset clauses
regulatingthe institutions of the dictatorshie.g., the Juntaandtheitineraryto return to
democracyThe temporary part was sugged to cease its effects after the dictatorship finished.
Theconstitutionaltinerary to return to democra@gtablished thah 1988 a referendum was
going to decid®nwhether Pinochewould remain as a ‘Presiderfor eight additional yearsf
Pinochet were to lose the 19gkbiscite, the Constitution established that the regime should call

!> About how the judiciary was useful for the dictatorship, see Lisa Hilbidldges byond Politics in Democracy
and Dictatorship: Lessons from Ch{EUP 2007).

18 Jorge Correa, ‘The Judiciary and the Political System in Chile: The Biéanof Judicial Independence During
the Transition to Democracy’ in Irwin Stotzky (edyansition in Ldin America: The Role of the Judiciary
(Westview Press 1993); Roberto Garretén, ‘Chilean Transitionatdwstid the Legacy of the de Facto Regime’,
The Role of Courts in Transitional Justice : Voices from Latin America and Spain (Routledge 2012).

" Robet Barros,Constitutionalism and Dictatorship: Pinochet, the Junta, and the 1980 Constif@i¢f2002)
169.
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for presidential electionglthough Pinochet would have preferred a lorgjetatorship'® in
1980he acceptethisitinerary to secure the Constitutisrapproval® partly because hdid not
expect to lose #1988plebiscite®

Several constitutional provisions constraitieel Junta’ower. Among these constraints, the
Junta could only modify the Constitution by unanimously approving a refonfirmedby a
referendum. It was useful for the Juntadstraintits powerdecausdt was a way tsignala
crediblecommitment with the transition to democracy, it solved coordination issues, and it
helped to legitimize the newonstitutional systerfit Robert Barros argues that ieeconstraints
created dorm of constitutionalisnt? For him, these constrainigere a result of the regime’s
internalfragmentation and the need to salvierbranch disagreementshe Constitution
established a sevanember Courésone of these constraints. Althouglhthe Court’s
appointmentnechanisms wereontrolled directly or indirectly by the dictatorship, the Court
proved to be an independent aatapable of enforcing limits against the Jua) will show
later.

Manypoliticians and scholars complained that the Constitution included authoritariamesncl
preventingthe establishment o truedemocracy” such as the existence of tational
Security Council, the noalected senatorsnpdaprovision banning some ptital ideas When
deciding how to face the dictatorship’s constitutiatinerary, the opposition was divided
between two rivastrategies” The firstone rejectedhe Constitution’segitimacyand advocated
for a constituent assembly. The secstrdtegyoffered a pragmatitacticacceptinghe 1980
Constitutionandnegotiaing more favorableonditions to return to democratic ruRatricio
Aylwin, who was latergoing to becoménhe firstPresidendf the postauthoritariarera
championed thee®ndstrategy:

'8 Darren Hawkinsinternational Human Rights and Authoritarian Rule in Clfilimiversity of Nebraska Press
2002) 10#108.

19 Jeffrey PuryearThinking Politics. Intellectuals and Democracy in Chile, 14288(The John Hopkins
University Press 1994) 129; Pamela Constable and Arturo Valen2ulktjon of Enemies. Chile Under Pinochet
(Norton 1991) 72.

%0 Constable and Valenzuela (n 21) 38@5.

2L On the reasons that authoritarian regimes bawenstraint their powers, s&amir Moustafa and Tom Ginsburg,
‘The Functions of Courts in Authoritarian PoliticRule by Law. The Politics of Courts in Authoritarian Regimes
(CUP2008); Michael Albertuand Victor Menaldo, ‘Dictators as Founding Fathers? The Role of Qditsig
under Autocracy’ (2012) 24 Economics & Politics 279.

%2 Robert Barros, ‘Personalization and Institutional ConstraintschRetothe Military Junta, and the 1980
Constitution’ (D01) 43 Latin American Politics and Society 5; Barros (n 19).

% E.g., Grupo de los 24.as Propuestas Democraticas Del Grupo de Lo§Ptricio Chaparro ed, Corporacion
Grupo de Estudios Constitucionales 1992); Francisco CumpJieitado de Derecho En B#? (Instituto Chileno
de Estudios Humanisticos 1983).

2 Edgardo Boeninget,a Democracia En Chile. Lecciones Para La Gobernabili¢iaditorial Andrés Bello 1997)
364; Oscar Godoy, ‘La Transicion Chilena a La Democracia: Pactad®)(I8 Estudios Publicos 79, 102.
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“I cannot pretendhatGeneral Pinochet recognieis Constitutiorasillegitimate, and

he cannot demand that | recognize it as legitimate. His advantage oisethaiiethis
Constitution —whether I like it or notis-ruling Thisis a facf...] that labide How to
overcome this impasse while, at the same time, preventing everyone’s hunfilietiere
is only one way: to deliberately avoid the issue of [constitutional] legitimagdyllet’s

ask ourselves how we can achieve a constitutiorathat is acceptable to everyone [...]
this requires that we try to search for coincidences [...]. We dau]dachieve
agreements to modify the Chilean constitutional regime to accomplish demottacy.”

Softliner rightwing politicianghatwere part of theidtatorship’s supportingoalitionshared

many of the opposition’s demands and agreed to propose a deal to the Junta, which included
accepting the Constitution subjectréforms.?® Although Pinochet rejected the proposed
agreement, it was clear thadliticians could only achieve constitutional changes with, and not
without, the Junta, and that a popular revolt could not defeat the régifiee dictatorshipwas
going to bedefeatedit was going to be under the dictatorship’s rulaghe endAylwin’s

approach proved to be the successful way teado

Surprisingly, the opposition succeeded to defeat Pinochet in thepli8scite®® The regime
was going to call for elections, and the military wwaggto return to its barracks in March of
1990. In1989, the opposition and the regime agreed to include modifications to the 1980
Constitution Both sides had reasonsdgreeto the 1989 reform. The incoming cenkeit-
civilians could eliminate some of the authoritarian enclaves, and the Juntaobatite the
armed forcesautonomyto protect the military career and secure the army’s bifdgeidclose
two loopholes that had the potential to hamafuture rightwing coalitioris veto power® Also,
the 1989 reform was an opportunity to give the impression that the dictatorship’s opparents w
legitimizing the 1980 Constitutioly agreeing t@bideby it. The Constitution was the
dictatorship’s “masterpiet@nd securing its implementation for the p@sithoritarian context
was critical®! Pinochet’s proposal did not include many of the opposition’s demandsebut
centerleft coalitionstill gave its'acquiescence’ to the constitutional d&ahfter all, the reform

% patricio Aylwin, ‘Exposicion Del Sefior Patricio Aylwin Azécar’ insk Polanco Varas and Ana Torres (eds),
Una Salida Plitico Constitucional Para Chil@nstituto Chileno de Estudios Humanisticos 1985)-148.

% Matfas Tagle (ed| Acuerdo Nacional. Significados y Perspecti{@erporacion Justicia y Democracia 1995).
2" Mark Ensalaco, ‘In with the New, Out with the Ql@he Democratising Impact of Constitutional Reform in
Chile’ (1994) 26 bf Latin American Studies 409, 424.

2 0n the impressive organization of the ‘No’ campaign,Egeardo Engel and Achilles Venetoulias, ‘The Chilean
Plebiscite: Projections Without Historical Data’ (1992) 87 J of the AmeiStatistical Association 933.

# Claudia Heiss and Patricio Navia, ‘You Win, You Lose Some: ConstialtReforms in Chile’s Transition to
Democracy’ (2007) 49 Latin American Politics and Society 163.

% patricia Arancibia ClavelCarlos Cacered.a Transicién a La Democracia 198®90(Libertad y Desarrollo
2014) 76-72.

31 J samuel Valenzuela, ‘La Constitucién de 1980 y El Inicio de La RedemocratiZtichile’ (1997) 242 Kellog
Institute for Int.Studies—Working Paper.

32 Carlos AndradeReforma de La Constitucién Politica de La Republica de Chile de (E2RIuridica Chile1991)
167-169.



eliminated or softened some of the authoritarian enclaves. For example, it deim@yeovision

that banned some political idedtselevated the number of elected senators (so thelected
senators had less influence), it raisieel number of civiliang the National Security Council (so

the military had lessontrol over that Councilgnd it reduced the necessary legislative quorum

to modify the organic laws. The 1989 referendum approved the reform with 85.7% of the votes.

Althoughmanycriticisms against the Constitution remaintgk 1989reform prevented those
criticismsfrom influencing the electoral debaf&sandsecure the Constitution’s authorityf

the postauthoritarian context’ The Junta was dissolveahdtheelected centeleft

administration was going to rule the country constrained by the constitutionaiakne

designed by the dictatorship. Ttemaining authoritarian enclaves gave the rightwing coalition a
strong veto powenver thepoliciesof electedpresidents, antherightwing coalition’sconsent

was necessary @mpprove additional constitutional refornRelevant reforms required bipartisan
agreements? and a sort of imposed consensual democracy with high levels of cooperation
between competing political parties started to opefdaféie postauthoritarian politial system

was an “incomplete democraty/

Politicians achieved bipartisan agreementgramually and incrementally democratize the
Constitutionby slowly removing the authoritarian enclav€sAmongst otheconstitutional
reforms the modificationsmplementedthe democratic election of rpars, who were not
previouslyelected createdan autonomous public prosecution agency,edledatedhe number
of Supreme Court justices to make the Pinochet appointees less infléfefitialmosctritical
reformcame in 2005, when constitutional designers agreeihtmate the norelected senators,
changed th€ourt’sappointment mechanisms, allowed the President to remove the military
commandersinilaterally, andeliminatedthe National Security Countpowers, among other
modificatiors *° Most of the rightwing legislators were not willing to continue defending the

3 Fredrik Uggla, “For a Few Senators More™? Negotiating Constitiaii€hanges During Chile’s Transition To
Demnocracy’ (200547 Latin American Politics and Society 51-66.

3 Andrés Allamand, ‘Las Paradojas de Un Legado’ in Paul Drake and Ivan Jads)E( Modelo Chileno.
Democracia y Desarrollo en los Nover{taDM 1999) 178.

% patricio Navia, ‘Living in Actually Existing Democracies: Demaxyrao the Extent Possible in Chile’ (2010) 45
Latin American Research Re208.

% peter Siavelis ExecutivelLegislative Relations in Pegtinochet Chile: A Preliminary Assessment’ in Scott
Mainwaring and Matthew Soberg Schugart (eBs¢sidentialism and Democracy in Latin Amer{G&GUP 1997);
Detlef Nolte, ‘El Congreso Chileno y Su Aporte a La Cdids@ion Democratica En Perspectiva Comparada’
(2003) XXl Rev.CienPol. 43.

*"The term is from Manuel Garretdimcomplete Democracyolitical Democratization in Chile and Latin America
(R.Kelly Washbourne and Gregory Horvath trs, The University of INGdrolina Press 2003).

% J Esteban Montes and Tomas Vial, ‘The ConstituBailding Process in Chile: The Authoritarian Roots of a
Stable Democracy’ (IMNDEA 2005).

390n this last reform, sddsa Hilbink, ‘Un Estado de Derecho No Liberal. La Actuaditel Poder Judicial
Chileno En Los Afios 90’ in Paul Drake and Ivan Jaksic (&dd)lodelo Chileno. Democracia y Desarrollo en los
Noventa(LOM 1999) 320.

0 Some complaitthat the authoritarian enclaves conditidiee constitutional negotiationdorgeContesse, “Las
Instituciones Funcionan”: La Falta de Dialogo Constitucional EfeQ&008) 14 Derecho y Humanidades 51;
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authoritarian enclaves because it became too politically costly to pré&anahet’s legacgnd
because some ofdkeenclaves started to benefit the cedédtr coalitionby, for example
allowing them tcappoint some noelected senatofs.

Years laterptherpolitical agreemetalsosucceeded to refoimg the Congress’ electoral
system(one of the old centdeft caalition’s demandsf? introducing provisionsegulating
electoral primariesmplemening the principles oprobity and publicityas part of the anti
corruption agenda, argfrengthemg the autonomy of some territoridscannotexplainall these
reforms hereSuffice itto saythat the most criticahodificationshaddeepenedhe
democratization agendyy eliminating the authoritarian enclaves or by implementing provisions
supportingthe policies advanced by the elected administratibtise Courthadchallenged
these reformbéased ora judicial doctrine aimed to preserve essential coféise 1980
Constitution it would have preventetthe enactment of useful democratic achieveménsy of
theseachievements form the core of Chile’s democracy, constitutiakers should consider
them as a starting point for future reforarsd politicians should not reverse them.

2. The Chilean Court in times of Constitutional Change

The Constitution gives the Cowmhexplicit power toevaluatehe constitutionality of
constitutional reformgArticle 93, N° 3, of the Constitution). The Court can only review the
constitutionality ofthesereforms using its exante review power (and not the ex-post review
power),if it receives a petition frorthe Presidentfrom anyof the Congress’ chamlsior from
one-fourth othe chambers’ active membefihe Court has nevetrickendowna constitutional
reform, and most Chilean scholars believe that the Court’s pevaited to the reviewof
procedural issue€ Only a few scholars claim thttte Court caimposesubstantive limitso
constitutionareformson groundsuch as natural lait,essential right&® or the republican form
of government?® Although the Court hasever used these argumeritss important to consider

Amaya Alvez, ‘Forcing Consensus: Challenges for Rigdg#sed Constitutionalism in Chile’ in Colin Harvey and
Colin Schwartz (edsRights in Divided Societig$lart Publishing 2012).

“I Claudio Fuente<| Pacto(Universidad Diego Portales 2012) 86; Carlos Hundsm®emocracia Semisoberana.
Chile Después de Pinoch@taurus 2014) 179; Claudio Fuentes, ‘Shifting the Status Quo: Gaiastél Reforms in
Chile’ (2015) 57 Latin American Politics and Society 99.

*2 See the constitutional discussion of this reforrdrena Recabarregilva, ‘Reformas Al Sistema Electoral:
Mdiltiples Aristas Del Principio de Igualdad En Sede Constitucid@all6] Sentencias Destacadas 2015 307.
*3E.g.,Francisco Zafiga, ‘Control de Constitucionalidad de la Reforma Caristial’ (2006) 4 Es€onst.415;
Miriam Henriquez, ‘El Control de Constitucionalidad de La Reforma ftao®nal En EI Ordenamiento Juridico
Chileno’ [2011] Anuario de Derecho Publico 461, 4467.Also, e José Diade-Valdés, ‘Algunas preguntas
pendientes acerca del control de titnsionalidad de los proyectos de reforma constitucional’ [2007] Seatenci
Destacadas 2006 145, 1893.

44 Cristébal Orrego, ‘Vigencia de Los Derechos Esenciales Que Emanan de La Natuuaieraly Su
Reconocimiento En El Ordenamiento Juridico Childi893) 20 RexChil.Der.59, 63.

> Humberto Nogueira, ‘Consideraciones Sobre Poder Constituyente y Rederba Constitucion En La Teoria y
La Practica Constitucional’ (2009) 15 lus Et Praxis 229, 262.

6 Alejandro Silva Bascufiaifratado de Derecho Consitional vol X (Ed.Juridica Chile2004) 264.
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that he post-authoritarian Counasnot receivd significant claims challenging constitutional
reforms?’

Neverthelesghe Court has playeal role in evaluating the constitutionalitytbe organic laws
and their modifications because the Constitution empowered the Court to revieorttbis s
legislationex officio(Article 93, N°1, of the Constitution). The organic laws are not part of the
formal Constitutionbut some of therare criticalfor the functioning of constitutional
institutions*® In reviewingorganiclawsthatspecifythe organizing rules of constitutional
institutions(e.g., the Congress), the Cohasnot declard the unconstitutionality dafritical
parts Although the Court hashallenge minorrulesincluded in some dhose legislative bills,
such as it happened when legislators replaced the electoral system that greedd®gihe
dictatorship?® andwhen the Court evaluated the constitutionalitit®heworganizing statutef
20082° these types of decisions hawet challenge the key modifications otthe corresponding
organic laws™* The Court has not prevented democratization reforms, and it has even
collaborated with thedemocratization agenda lgying its adviceduring the constitutional
negotiations of the 200®form *2

During her second presidency (2014-2018), MichBHeheletpushed for @otal constitutional
replacementhut her constitution-makingrocess failed befordae Court could havihe chance
to evaluatet.>® Before thaffailure happenedopsne scholars argdehat the Court should not
review Bachelet'procesdecause¢he Court could onlyeview proceduralaws of
constitutional reforms? or because the Court should netiewthe unconsrained‘constituent
power’ (they use®chmitt's approadiy” even if that power had followed preestablished

*"The Court has discussed procedural aspects that have not affected theofautestitutional reform bills. STC
269/1997, STE164/2006.

“8 Sergio Verdugo, ‘How to Identify Quagionstitutional LegislationAn Example from Chile’ in Richard Albert
and Joel Colo6iRios (eds)QuastConstitutionality and Constitutional Statut@=orthcoming).

*STG2777/2015

0 STG-1288/2009

L This is not to say that the Court has not challenged other organic lawicatadifs.In recent years, the Court has
challenged important organic law modifications, but those modifitatwe not connected to critical regulations of
key constitutional institutions like the Congress and the electoral @igaannot develop this issue here

%2 Biblioteca del Congreso, ‘Historia de La Le§ 3D.050’ 29-53.

>3 On the failure of Bachelet’s process, see Sergio Verdugo and Jorge ContesdRis& and Fallf a

Constitutional Moment: Lessons from the Chilean Experimenttanéailure of Bachelet’s Projecthf'l J. Const.

L. Blog 2018.

** Miriam Henriquez and George Lambeth, ‘, Son Vélidas Las Modificacion@éagtulo de Reforma
Constitucional? Una Refkion Sobre La Autorreferencia Normativa de Alf Ross y Sus Detract@ésstiidios
Constitucionales 153, 16364.

% Atria, La Constitucién Trampos@ 14) 91; Fernando Mufioz, “Chile Es Una Republica Democratica™: La
Asamblea Constituyente Como SalidasaQuestidon Constitucional’ [2013] Anuario de Derecho Publico 66883
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constitutional reform rule¥ During these debates, the prevailing viemwong legislatora/as
thata total reformto the Constitution wagonstitutionally permitted’

3. Judicial Challenges against the Constition-Making Power

This section explores the few cases where the Court has engaged with a clegkngthe
constitutionmaking powerNote that the Court enacted all thelseisions before Bachelet’s
constitutioamaking process, and before the 2005 constitutional reform had eliminated the
remaining authoritarian enclaves.

3.1. Deciding Not to Decide During the Allende Period.

The first case in which the Court was asked to revieveahstitutionmakingpower was before
the military coup took placeinder the framework of tHE925 Constitution, and during President
Allende’s Marxistinspiredadministration Allendés coalition did not control the Congress\d

the opposition succeeded to appraveonstitutional reform restrictirthe government’s power

to intervene the economy part ofa counter-revolutionary strategyAllende vetoed the

reform but the Congress ovede Allende’s veto by aimplemajority.

The Constitutiorlackedan explicit rule establishing the required quorum for a congressional
override,so the debate focused whatthe default rulavas®® The opposition claimed that
simple majority was the default rule, Aitende opposethat interpretationAllende had the
choice to call for aeferendum to solve the conflict, but preferred tbring the case tthe
Constitutional Court? The oppositiortlaimedthat the Courtackedijurisdiction toreview
constitutionareformsandthat the only way to solve the conflict was throagteferendum. The
oppositionalsowarned the Court that it would not obey the Couwésisionshould that decision
be favorable to Allend&"

The Court distinguished two kinds of possibtstitutionaflaws, the procedural and the
substantive ones, and it denied jurisdiction to evaluate both. It first argued tbatingva
reformon the ground of substantive arguments would involve “usurping the genuine function of

%% Atria, La Constituciéon Trampos@ 14) 9799, 103-109; Pablo Contreras, Domingo Lovera and Ernesto Riffo,
‘Proceso (¢,)Constituyente(T2015) 23 Revista de Estudios de la Justicia 6987985-86.

" Contreras, Lovera and Riffo (n 58)-7®.

%8 Luis Maira, ‘Estrategia y TActica de La Contrarrevolucién’ in Federico Gihri@b Lagos and Henry
Landsberger (edsithile 19701973.Lecciones de una Experiendiaditorial Tecnos 1977) 25874.

% paul SigmundThe Overthrow of Allende and the Politics of Chile 14626 (University of Pittsburgh Press
1977) 168.

% Allende probably thought thanost of the judges could benefit his petition. On the Court’s composititrat
time, seeSergioVerdugo, ‘Birth and Decay of the Chilean Cangtonal Tribunal (19781973)(2017) 15
Intl.J.ConstL. 469.

®L Enrique Silva C.El Tribunal Constitucional de Chile (19711973) vol 38 @ndedition (2008), Cuadernos del
Tribunal Constitucional 1977) 141.
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the constituent power’? andthatalthough challenging eonstitutionareformon procedural
grounds was the only way the Constitution could give jurisdiction to the Gloei€mstitution
did not explicitly establish that kind of judicial review povi&Also, enforcingprocedural limits
to constitutional reform might inevitably push the Coutirtot the ‘constituent power’ on
substantive grounds indirect}y.

Even though it is possible that the Court did not enact a sincere ruling because it gradzhbly
to avoid stving a conflict that was threatening to become viof@rthis decision included
Chile’s landmark doctrine on whether the Court could limit constitutional refonet&xt of the
1925 Constitution differs from thmurrentconstitutionakextin that the cerent Constitution
givesthe Court an explicit power t@view constitutionakchangs. However, the Court’'s 1973
ruling is stillrelevantbecausesome contemporary scholarse itto argue thathe 1980
Constitution only added the possibility ®viewprocedural limitsand not substantive limif§

3.2.Legitimizing thel980 Constitution

The 1980 Constitution included the infamous Article 8, which praddlmtganizations inspired
in Marxist doctrines-among other forbiddedeas—and punished individual members of those
organizations, givinghte Courtjurisdictionto solve thee cases.

The dictatorship’s secretary of interior asked the Court t&usde 8 against Clodomiro
Almeyda, a leader of a socialist faction that was accused to dijageatadio channels to
encourage revolutionary actions againstriégime®’ Almeydas legaldefenseargued that
Article 8 was'illegitimate becauseamong other reasoriswaspart of an illegitimate
Constitution They argued that the people did not proppdsticipate in the constitutiemaking
processand thathe Constitutionmejecteddemocracy and human righAdmeyda’s argument
challengedhe Junta’s constitutiormaking power.

The Court rejectedlmeyda’sargument and upheld the Constitutiirargued that it “absolutely
lacks jurisdiction to decide about the legitimacy of the 1980 Constitutfdreécause it could not
review the manifestation of teriginal constituent power® The Court said that both the 1980

®2STG15/1973/20

®STG15/1973/21

* STG15/1973/22

® Verdugo, ‘Birth and Decay of the Chilean Cangtonal Tribunal (19791973)(n 62).0n this kind of judicial
strategy, se&rin F Delaney, ‘Analyzing Avoidance: Judicial Strategy in Compes&erspective’ (2016) 66 Duke
LJ. 1.

% E.g.,Henriquez (n 45) 473; Sergio Verdugo, ‘La Objecién Democratica a Loselsiviateriales de La Reforma
Constitucional’ (2013) 28 Actualidad Juridica 229, 300.

®” Eduardo Aldunate, ‘Chile’ in Markus Thiel (edjhe‘Militant Democracy’ Principle in Modern Democracies
(Routledge 2009) 70.

* STG46/1987/33

¥ STG46/1987/3435
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Constitution and the Junta’s ‘constituent poweere a consequence of th@73 ‘institutional
rupture,”® and that the Court could not “situate [itself] over the original constituent power”
because th€onstitutionwas the legal source tife Court’spowers. If the Court were to accept
the illegitimacy of the Constitutiothen, the Court “would be a legally disqualified body to
rule.””* The ruling recognized tHegitimacy of the 1980 Constitutidf.

After the 1989 constitutional reform elimieatthe infamoudrticle 8, the Courtmodified its
decision and annulleimeyda’spunishment?® Althoughthe Courtmerely offered degal
reasor(i.e.,the elimination of Article 8 the Court’s decisioillustrates that the Court was no
longer serving the interests of the Junta, but ofjtbap ofpoliticians that were advancing the
transition to democragyvhohad agreetb restore all the political rights

3.3. Advancing the Transition to Democracy

During the 80’s, the Coudollaborated withlthetransition to democracy lngviewing the

organic laws that the Junta enacted to regulate the electoral institutions aetlpgedor the
1988plebiscite Thatplebiscitewas a crucialmoment for the transitigrand although the Junta
was expectingite Court rubbestampthe orgarc laws the Court had other planalith the
leadership of Justice Eugenio Valenzuela, the Gesttictedthe administrativgpower tocancel
citizens’ electoral inscription¥’, lowered the requirements for the creation of new political
parties’ and elimhated some critical ruldsniting electoral propagandamong other rulirg®
Thesedecisions forced the Junta to remove the contested provisions and modify the organic
laws.

The mostritical decisionwas the one reviewing the Electoral Caatettute’’ The constitutional
itinerary for the transition established that the Electoral Court was goingttofstaating after,
and not before, the 19&Bebiscite. When reviewing the bill that implemented that part of the
constitutional itinerary,ite Court declared its unconstitutionality and obliged the Junta to
implementthe ElectoralCourt before the 1988ebiscitetook place’® The Court’sdecision
directly challenged the9B0 Constitutiois ‘temporary’ part byopposing tahe literal and
originalistinterpretative constitutionalpproach that used to prevail at that tifhBinochet

°STG46/1987/35

"L STC46/1987/36 This type ofargumenis not surprisingpecauseve cannot expect courts to challenge the legal
source of theiauthority.Barber and Vermeule (n 16) 8447, 856853.

"2 Cristi, El Pensariento Politico de Jaime Guzmém 14) 166-168.

8 STG113/1990

" STG38/1986

> STG43/1987

®STG53/1988. Also, seBTC-41/1986

" STG33/1985

"8 Also, Carlos CruzCoke ‘La Sentencia Del Tribunal Constitucional de 24 de Septiembre de TI9ES)(37/38
Rev.DerPubl. 143.

¥ Patricio Zapatajusticia ConstitucionalEd.Juridica Chile2008) 203209.
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obeyed the Court’s decision probably because he believed that he was going to win thieeplebisc
in anyevent and challenging the Court’s authority would have undermined the dictatorship’s
constitutionalegacy®

Theimplementation of th&lectoral Court was critical for the credibility of the 1988biscite
and tosignal thedictatorship’s opponentsahtheyhada fair chanceéo win thatplebiscite®
Without the Court’s decision, the Electoral Court would not have supervisetethscite and it
would have made things easier for Pinochet should he have decided to cheaséreatins,
the Court’s decision, along with the othedicial decisions that contributed to ending the
Pinochet regimé&?

3.4. Avoiding to Decide Again

The 1980 Constitution established that the ‘former Presidents of the Rehénliserved for at
least six years, could assume asd$iématorsPinochethadthetitle of former‘Presidenf and he
wanted to assume as a senaitre reformers of 2005 removed this rule but, before that reform
could be approved, Pinochstcamea senator in 1998 was a controversial decision because
many politiciangejected the idea dfaving the former dictator as an active political ackor.
group ofcenterleft legislators petitioned the Court to declBiaochet’snability to bealife-
senatoy arguingthat Pinochetvas neven ‘President of the Republic’ becal@sidents are
electel —Pinochetvas never electedandbecause Chile was not a ‘Republitiringthe
dictatorship

Even though the Countad arexplicit power to decide #hcase (Article 83, N° 11of the
Constitution), it declaredhat it lacked jurisdictiomn the ground thdhe petitionimplied
judging the legitimacy of theorrespondingonstitutionarules® The Court was supposed to
“supervise the strict application of the Constitution” and not to “violate ithess& The Court
cited thefirst Almeydadecisionto claim that it could not review theriginal constituenpower
that had emerged as a consequence df3f8 coup>

However, unlike thdirst Almeyda decision, the Court did not enforce the Constituiign
declared that it lackedrisdiction, implicitly delegating the solution to the Senéitéhe Court
hadbeen committed to the Junta’s constitutmaaking power, it shoultave rejected the
petition claimingthe Constitution allowed Pinochet to become a senator, but theptadeably

8 Constable and Valenzuela (n 21) 311; Valenzuela (n 33).

81 Ascanio Cavallo, Manuel Salazar and Oscar Sepuhtedhijstoria Oculta Del Regimen Militar. Historia de Una
Epoca, 19731988(Editorial Grijalbo 1997) 47#479.

8 Eugenio Valenzuel&ontribucion Del Tribunal Constitucional a La Institucionalizacidamocréatica vol 30
(Tribunal Constitucional 2003).

#5TG272/19985-9

¥ STG272/19986

% STG272/1998/1612
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wanted to avoid intervening ithe conflict Even though the Court did not champtbe
democratization agenda in this cader that, the Court should have accepted the petition—
allowing the politicians to solve the issue was a compatible appradcthefact that the power
to reform the Constitution was the hands of the political elite that was advancing the
transition. Since tht elite wasdivided onthis precise issyd’inochet became a senalaater,in
2005,the elite decided to remwe this authoritarian enclave.

4. Towards aChilean Unconstitutional Constitutional Reform Doctrine?

Most Chilean scholarstatethat the ChilearfCourt can onlyeview constitutional reforms if the
reforms violate the procedural limiss opposed to thelstantive limits—, and thait lacks the
power to review the Constitution. The Court has recognized the authority of the 1980
Constitution it has never challengedconstitutionateform on substantive or procedural
grounds, but it hadefied organic lave that implemented original constitutional provissomhen
it saw that tlhse organi¢aws could underminthetransition to democracy. By doing that, the
Court collaborated with the political goal of changing the authoritarian natune ofiginal
1980 Camstitution. Subsequent reformasthe postauthoritarian era have deepened the
democratization of the 1980 Constitution, and the Court hasnpoised substantive limits to
those reformsThe Court played an active role thie democratization agenda wiee Junta
had the constitution-making power, and it played a silent role when the politicians oftthe pos
authoritarian eraontrolledthe constitutiormaking poweby allowing those politiciango
implement their bipartisan agreements and gradedttlyinate the authoritarian enclaves.

The absencef a judicialdoctrineestablishing substantive limits to constitutiorefbormwas
desirableduring the post-authoritariarabecause of the needdébminate the authoritarian
enclavesA judicial doctrine defending the 1980 Constitutioaighoritariarbasic structure
would have slowed dowttne democratization of the Constitution becaasé-democratiddeas
like the ‘national security’ and the ‘protected democracy’ doctrines insthia¢tasic struaire
It is not controversial to assume thayacceptablaotion of whatdemocray requires should
conclude that the Chilean political systefi2018is more democratic thahe oneof 1980.

In the future, though, there may be good reasons faChileanCourt toenforcea narrow
judicial doctrinelimiting constitutional reform on substantive grounfd®ithcoming
constitutioral reformerstry to reverse the democratic achievements of thegugbritarian era.
For example,fithere is a Chileapresidenthatseels to become hegemonic by removing
presidential term limitén a way that undermines thempetitiveness of the political systethe
creation of a sort of ‘substitution’ doctrine might be us&fduch as it proved to be useful in

8 Even narrow reasons supporting the use of such a doctrine in the cortéwtpEfrpresidential regime, can be
helpful against authoritariampulses Carlos Bernal, ‘Unconstitutional Constitutional Amendments in the Cas
Study of Colombia: An Analysis of the Justification and Meaning ofXbestitutional Replacement Doctrine’
(2013) 11intl.J.ConstL. 339.
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Colomba againsPresident Uribe’sictions®” On the contraryhe lack of aconstitutional court
willing to enforce a judicial doctrine limitinthe president fromeliminating term limits may
compromise the democratic systédrthe political opposition is not strong enough to stop that
president. The example of the Bolivian Plurinational Constitutional Tribunal, whipkdel
President Evd/orales to remove thiamits to reelectiorin theabsere of a competitive
opposition, lustrates this dangéf.

Although ajudicial doctrinepreserving the Chilean democratic achievements by imposing
substantive limits to constitutional reformégurrentlyinexistent in Chileusing those
achievements &hile’s democratianinimum core an@ starting point fofuture constitution
reformerscould be useful for preventing a possible democratic backslfdidgthough much
more work needs to be done to develop that doctrine’s cohtdaiyn thatsuch a doctrine is not
incongstent with Chilean Constitutional Lawirst, the Chilean Constitution gives the
Constitutional Court the power to review constitutional reforms, witarplicitly distinguishing
between procedural and substantive limits to constitutional reform. Second, thedLbairt
ignore inconsistent past decisions by recognizing that, after re®aee eliminated the
authoritarian enclaves, the Chilean Constitution is no longer an authoritarian abctlimee
Courtreleased théecisionsstating that it cannot impose substantive limits to the constitution
makers beforéhe elimination othose enclaves and anginalistargument that ignorgbose
reforms would be unacceptable today. Third, the Court could always look back at thealdenark
decisions that it en&ed during the 80’s to find additional reasons to enforce democratic
principles byflexibly construing the Constitutiomhese decisions contributed to the
democratization agenda of the 1980 Constitutipfimiting the constitutiormaking power of
the Junta and helped to create the conditions for a successful transition to denfderacy
following constitutional reforms democratizing the 1980 Constitution were possibdege |
part, because of those judicial decisions. Therefore, it would make sense for the Cibert t
those cases tomit the power of constitutiommakers that seek to reverse the democratic
achievementsf the postauthoritarian Chile.

87 SeeSamuel Issacharoffragile Democracies. Contested Power in the Era of Constitutional C(DItB 2015)
146-152.

8 SeeSergio Verdugo, ‘The Fall of the Constitution’s Political Insuraftmy the Morales Regime Broke the
Insurance of the 2009 Bolivian Constitution.’ (2019)faiZhcominglintl.J.ConstL.

8 See a useful approachRosalind Dixon and David Landau, ‘Competitive Democracy and the @aitsial
Minimum Core’ in Tom Ginsburg and Aziz Z Huq (ed&ssessing Constitutional Performar(@JP 2016).
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