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 Standardisation of Agreement 

in EU Law. An Adieu to the 
Contracting Parties ?   

   FRANCISCO   DE ELIZALDE*    

   I. Introduction  

 2014 will probably be remembered as the year in which the process to  harmonise 
European contract law was abandoned. Th e withdrawal of the Proposal for a 
Regulation on a Common European Sales Law (CESL), 1  which occurred that 
year, interrupted a continuous trend of eff orts to achieve a common private law 
instrument that had been going on for more than three decades. In short, the 
recent history of European contract law goes back to the Principles of European 
Contract Law (PECL) that the Commission on European Contract Law draft ed, 
chaired by Ole Lando, which began its work in 1982 and completed it in 2003. 2  
Subsequently, three important communications from the European Commission 
(on European contract law, 3  an action plan 4  and the way forward 5 ) paved the 
way for the Draft  Common Frame of Reference (DCFR) in 2009, prepared by 
the Study Group on a European Civil Code, led by Christian von Bar, and the 
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Research Group on Existing EC Private Law, chaired by Hans Schulte-N ö lke. 6  
A Feasibility Study succeeded the DCFR in 2011, 7  resulting in the CESL produced 
by an Expert Group. 8  

 Th e breadth of the proposals ranged from model rules for a unifi ed European 
general contract law (PECL) to an ambitious project to harmonise contracts and 
other areas of private law (DCFR) and an optional instrument for sales (CESL). 
However, they all had in common that they were backed by the European 
Commission, were prepared by networks of academics from the Member States 
( Professorenrecht ) and had at their bases a thorough comparative law analysis. Th e 
consumer law  acquis communautaire  was also present in some of the proposals. 

 Th is is not the place to assess the success of the proposals, a task that has 
largely already been undertaken. 9  Among their merits, the model rules impacted 
the modernisation of national contract laws, including the reform of the German 
and French civil codes, and have been used to refresh the interpretation, by 
courts, of other civil codes (such as Spain ’ s) that have not undergone reform. 10  
A certain alignment in terms of legal thought of national general contract law and 
the proposals to harmonise European contract law could justify the latter ’ s impact 
over the former. For the purposes of this chapter, it is important to highlight, with 
qualifi cations, the liberal stance on contract law, with the individual and correc-
tive justice as cornerstones. 11  Th is standpoint explains the rules for the life cycle of 
contracts, which revolve around freedom of contract: formation (off er and accept-
ance), validity (defects of consent), interpretation (subjective or objective), terms 
(express and implied) and remedies (individual, private enforcement). 
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 In parallel to the academic endeavours to harmonise contract law, a less 
noticeable movement seems to have advanced in the same direction, albeit with 
diff erent means, methodology and philosophy. I refer to it as  ‘ mass EU contract 
law ’  (MEUCL). 

 It is the working hypothesis of this chapter that EU law is developing core rules 
for the formation of contracts that could end up in a harmonised system (MEUCL), 
yet one that is of a diff erent colour to the previous academic proposals in the fi eld. 
Th ese rules are enshrined in legislative instruments (mainly directives) that are 
later advanced by the Court of Justice of the European Union (CJEU) interpreta-
tion when resolving requests for preliminary rulings from national courts (Art 267 
TFEU). Diff erent to the proposals, MEUCL does not produce soft  law model rules 
but mandatory law. 

 Th e system is under construction. Unifi ed EU general contract laws have not 
been put in place and the controversy over the competences of the EU to pursue 
harmonisation in contract law remains unsolved, while the Union advances almost 
imperceptibly. Moreover, the horizontal relationship (cross-directive) between the 
diverse legal sources is unclear and their impact over contract law is  heterogeneous. 
Th erefore, the alleged harmonisation is close to spontaneous, which makes the 
case harder to prove. Complexity also arises from the pluralistic and multilayered 
character of EU law, on which the Union enshrines the rights and the Member 
States design the remedies for their infringement, following procedural autonomy, 
with limitations arising from the principles of eff ectiveness, equivalence, propor-
tionality and dissuasiveness. 12  

 Despite said complexities, this chapter claims that EU law is establishing 
general rules for the formation of contracts by following a radically new approach 
to procedural fairness. Agreement, the core element in contract formation, is 
being transformed by becoming standardised as it ignores the characteristics of 
the contracting parties. Th e transformation results from the use of legal standards 
to determine valid contract formation. Th ose legal standards include the  ‘ aver-
age consumer ’  and the  ‘ average retail (investment) client ’ , which ignore individual 
knowledge, expertise and causation  –  a radical shift  from traditional contract law. 
MEUCL treats all members of the class alike. It is claimed here that this trans-
formation is occurring despite the recurrent affi  rmation that EU law is without 
prejudice  ‘ to contract law and, in particular, to the rules on the validity, formation 
or eff ect of a contract ’ . 13  
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 Th e claimed evolution of EU law has a direct impact on corrective justice, 
which becomes highly dependent on the pursuit of societal aims through market 
regulation. From the perspective of legal philosophy, MEUCL looks utilitarian 
and instrumental as it aims to improve the functioning of the internal market  –  
most of its legal provisions being justifi ed in Article 114 TFEU, which serves as 
a basis for EU legislative action in private law. 14  Th is would be a fundamental 
change for traditional private law, which is set to face increased pressure from 
public policies, 15  with even its autonomy being challenged. 16  EU private law would 
thus have a unique character. Th e legal transformation aff ects the cornerstone of 
contract formation (agreement), with further consequences on freedom of choice, 
freedom to conduct a business, individual responsibility and market behaviour. 
Moreover, it might be the case that a standardised approach to agreement is 
already old-fashioned at the time of its conception against the backdrop of big 
data and artifi cial intelligence (AI), which allow personalisation in the online mass 
contracting of goods and services. 17  

 Th is chapter aims to prove the existence of MEUCL and its innovative charac-
ter. First, the chapter will briefl y address agreement and the validity of contracts in 
national law, including references to the soft  law proposals to harmonise European 
contract law. Th en it will defi ne the scope of MEUCL and refl ect on the  ‘ contrac-
tual logic ’  position of modern private law as opposed to the more homogeneous 
approach of traditional law. Within that framework, the chapter will delve into the 
use of legal standards in contract formation under EU law, which stems from a 
cross-legislative assessment.  
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   II. Th e Formation of Contracts under 
National Law. Th e Proposals to Harmonise 

European Contract Law  

   A. Agreement and Its Interpretation  

 It is a shared tradition in national contract law of the Member States of the EU 
(although not to a uniform one) that a contract is formed by an agreement, repre-
sented as an off er, which contains suffi  cient and defi nite terms to bring about 
an acceptance. 18  Two possible approaches to agreement diverge therefrom: an 
  ‘ objective ’  one, prevailing in the common law tradition, and a  ‘ subjective ’  one, 
existing in the civil law tradition, although not exclusively. 

 According to the objective approach, the off eror is bound by its off er based on 
the reliance that it creates upon a reasonable person. 19  In this way, the off eror may 
be bound even though in fact it had no such intention insofar as the off eree was 
ignorant about it. 20  From the perspective of the interpretation of express terms, 
which concerns the meaning of agreement and hence completes the picture of 
it, the objective criterion also reigns. In this context, it is further defi ned that the 
reasonable person is put in the position of the parties and has  ‘ all the background 
knowledge which is reasonably available to the person or class of persons to whom 
the document is addressed ’ . 21  

 In civil law, agreement ( consensus ad idem ) is usually explained as the meeting 
of the parties ’  minds, an expression that highlights the need for an actual common 
intention. Th e subjectivity inherent in this approach is further refl ected in the 
interpretation of the terms agreed by the parties. Civil codes provide for canons of 
interpretation according to which the true intention of the parties prevails when 
in contradiction with the literal meaning of the declaration of intent (eg in France, 
Article 1188 of the Code civil (CC)). Nevertheless, civil law is not purely subjec-
tive. Objective criteria that address the protection of reliance are also present, 
including determining the existence and meaning of agreement according to good 
faith and usages (eg in Germany,  §  157 of the B ü rgerliches Gesetzbuch (BGB)). 
Th e exact balance between subjective and objective criteria varies from country to 
country and remains a controversial issue in many jurisdictions. 

 Beyond a diff erent stance on agreement (objective or subjective), national 
laws share the fact that agreement and the interpretation of it is restricted to the 
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contracting parties. Th e task of courts is to ascertain if a contract has come into 
existence by looking at the actual contracting parties and the  ‘ meaning of the 
language that the parties have chosen to express their agreement ’ . 22  It is thus possi-
ble to consider this approach as  ‘ individual ’  or  ‘ particular ’  in contrast to a model 
that primarily looks beyond the parties. Moreover, this classic (national) way to 
address agreement is largely designed for negotiated contracts; the  contra profer-
entem  rule, according to which obscure terms are to be interpreted against their 
draft er, later extended to standard form contracts, was also created for bargained-
for contracts. 

 Th e soft  law proposals to harmonise European contract law adhere to the 
perspective of national law, which ascertains agreement focusing on the contract-
ing parties. Th ey also consider suffi  cient agreement to be the basis for a valid 
contract and, as regards interpretation of the agreed terms, the proposed model 
rules search for the common intention of the parties  –  opting for the subjec-
tive approach, in the fi rst place, which is supplemented by objective criteria 
(Articles 5:101 PECL, II.8:101 DCFR and 58 CESL).  

   B. Validity of Contracts  

 National law recognises the binding force of agreements based on freedom of 
contract or party autonomy, which is a general principle enshrined as such in the 
proposals to harmonise European contract law (Articles 1:102 PECL and II.1:102 
DCFR). Freedom of contract requires procedural fairness, ie that agreement was 
formed with actual freedom and intent. Such procedural fairness is traditionally 
controlled with the  ‘ vices ’  or  ‘ defects ’  of consent (mistake, misrepresentation, 
undue infl uence, etc), which lead to invalidity of contracts, on occasion coupled 
with damages. Only in more recent times, and recurrently following the imple-
mentation of the Unfair Contract Terms Directive (UCTD)), 23  have national 
laws of the Member States introduced a substantive control of terms (beyond 
the historical institution of  laesio enormis , existent in some jurisdictions such 
as Austria,  § 934 of the Allgemeines b ü rgerliches Gesetzbuch), usually restricted 
to standard form contracts and mostly in the context of business-to-consumer 
(B2C) relationships. 

 Th e assessment of the validity of contracts in national law is largely consist-
ent with the approach that a particular jurisdiction adopts towards agreement. 
Jurisdictions that rely on an objective criterion (eg England and Wales) are 
normally more reluctant to rescind a contract under a defect of consent, unless 
the reliance that the non-aggrieved party has placed on the contract does not 
deserve protection. Again, the  ‘ reasonable person ’  test appears, as in the case 
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of misrepresentations in English law, to determine the objective meaning of 
statements. 24  A parallel, yet diff erent scenario is visible in civil law. Th ere, too, the 
vices of consent relate to the stance that national law takes on agreement, which 
primarily refers to the common intention of the parties. A vitiated agreement 
should give the aff ected party the remedy to invalidate it  –  the actual under-
standing of the parties being the paradigm to assess the validity of the contract. 
However, this is not at all straightforward because, as stated, civil law balances 
actual intention (subjective approach to agreement) with the reliance placed by 
the parties (resorting to objective criteria). Th erefore, for example, an action for 
mistake is not granted if the error was inexcusable for the mistaken party (eg 
Article 1132 CC). 

 Replicating what occurs with the existence of agreement and the interpreta-
tion of the terms created by it, national laws coincide in analysing the defects of 
consent  ‘ individually ’ , ie restricted to the contracting parties. In addition to other 
requirements, an action for invalidity does not succeed if the consent of one of 
the parties (or both) is actually not vitiated. Th is happens, for example, when one 
party does not rely on the incorrect information given by the other. 25  Moreover, 
the analysis of invalidity includes the personal characteristics of the aggrieved 
party. Th is is considered, for example, to assess an action for misrepresentation 
under English law ( ‘ the known characteristics of the actual representee ’ ) 26  or an 
action for mistake in civil law. A similar, individual approach is the one underlying 
the soft  law proposals to harmonise European contract law (Articles 4:103 PECL 
and II.7:201 DCFR).   

   III. Th e Bases of MEUCL  

   A. Overview  

 Th e hypothesis underlying this chapter is that partial harmonisation of EU law 
is ongoing, which stems from a radically new understanding of agreement and 
contractual validity  –  core elements in the formation of contracts. It is claimed here 
that legal standards are replacing agreement to determine procedural fairness (the 
process that leads to a valid contract), which would entail an innovative interven-
tion of EU law to alter the long-established framework of contract formation. Th e 
change would arise from the fact that, under MEUCL, agreement appears not to 
be individually assessed (party-based), but instead is benchmarked against objec-
tive legal standards that determine the validity of contracts: the  ‘ average consumer ’  
and the  ‘ average (investment) client ’ . Th e change would be even more signifi cant 
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if, as the CJEU has decided, the legal standard ignores individual knowledge and 
expertise, which represents a 180-degree shift  from traditional contract law. 

 Th e transformation of the rules on contract formation, beyond more express 
intervention of EU law, seems restricted to what this chapter calls  ‘ protective ’  
or  ‘ asymmetric ’  contracts. Th ese are contracts in which one of the parties is in 
an asymmetric position vis- à -vis its business counterparty. Protective contracts 
include not only B2C contracts, 27  but also other private law relationships such 
as those arising from investment law (eg the Markets in Financial Instruments 
Directive (MiFID) regime). 

 MEUCL is EU mandatory law that stems from a cross-directive interpreta-
tion of the regulation of protective contracts and is completed with the remedies 
recognised in national law. Hans Micklitz and his research group on European 
regulatory private law (ERPL) should probably be credited for stressing the private 
law elements in a variety of markets regulated by EU legislative instruments. 28  
However, they consider each market ’ s vertical regulation isolated from the rest 
(a  ‘ silo ’ ). 29  In consequence, ERPL would reject general rules in EU private law that 
apply horizontally across sectors. In an assessment of ERPL, Martijn Hesselink 
opposed this view and fl agged the Unfair Contract Terms Directive (UCTD) as an 
example of EU law that applies horizontally to all markets to control unfair terms 
in B2C standard form contracts. 30  Th is chapter shares this assumption, ie that it is 
possible to recognise contract rules in EU law that apply horizontally, with the said 
extended scope beyond the boundaries of consumer law. 

 Having stated this, the word  ‘ mass ’  (of the acronym MEUCL) and its relation-
ship with the formation of contracts needs further explanation. Classic general 
contract rules from national law were designed for individual transactions, accord-
ing to the reality of the time. As mentioned, the soft  law proposals to harmonise 
European contract law shared that assumption. Instead, the contract law system 
that is allegedly being built in the EU seems designed for mass, asymmetric trans-
actions, which are customary in today ’ s economies of scale. Th is does not mean 
that the application of EU law always requires repetitive contracts, 31  but, instead, 
that regulation is planned for contracts that are directed towards a broad number 
of people. Th e disruptive character of EU private law (and the partial harmonisa-
tion in the formation of contracts stemming from MEUCL) is perceived in its 
innovative approach to a binding agreement, which, as stated, shift s away from a 
millenary understanding. 
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 Agreement has been the historical cornerstone in the formation of a valid 
contract, which is a requirement shared (with variations) by diverse legal tradi-
tions. Starting from a restricted application in classical Roman law, agreement 
went on to become the basis for a valid contract, and the criterion for corrective 
justice. Following the expansion of economies of scale and the standardisation of 
contracts, legal systems intervened in the twentieth century to control the substan-
tive fairness of terms in standard form contracts: the assessment of unfair terms. 
However, in EU law, the control did not reach contract formation (procedural fair-
ness). Additionally, the essential elements of the contract (the defi nition of the 
subject matter and the adequacy of price in relation to the product or service, 
Article 4.2 UCTD) were also left  to party autonomy (agreement) and competition. 32  
Respect for agreement has characterised EU private law, even beyond stand-
ard form contracts. Arguably, EU law has assumed a classic economic analysis 
(parties as rational agents) that revolves around agreement, with legal intervention 
being mostly restricted to correct traditional market failures such as information 
problems. 33  

 As stated, the hypothesis underlying this chapter is that the concept of agree-
ment, as it has been understood for centuries, is being disrupted by legal standards 
that determine procedural fairness in contract formation, ie the  ‘ average consumer ’  
and the  ‘ average retail (investment) client ’ . Th e average consumer and the average 
retail client are legal standards that apply following a contractual-position logic, 
be it B2C or investment fi rm/client, that remain alien to the actual agreement and 
would disregard individual knowledge and expertise. As will be explained in the 
following section, MEUCL protects all members of the class alike, which repre-
sents a regulatory policy of  ‘ maximum welfarism ’  (ie one that is not targeted). 34  

 Th e use of a legal standard (the  ‘ average ’ ) to assess the formation of contracts, 
if proven, would represent a major shift  from traditional private law. In terms 
of validity of contracts, the classic  ‘ vices ’  or  ‘ defects ’  of consent look at fl aws in 
the agreement of the actual contracting parties. To that end, for example, actual 
non-reliance of the claimant on the pre-contractual information provided by the 
defendant bars the action of the former. EU law replaces defects of consent with, 
among others, the notion of  ‘ lack of transparency ’ , according to the understanding 
of an  ‘ average consumer ’   –  ignoring the actual knowledge of the parties, which is 
immaterial to the claim. Th us, even the person who understood or was capable of 
understanding the pre-contractual information of a term, ie was above  ‘ average ’ , 
would be protected. Th is has never been the case from a comparative perspec-
tive, not even in a system like English law, which adopts an objective approach to 
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agreement. Th erefore, the validity of contracts in EU law would become standard-
ised for the fi rst time, leading to a major shift  from traditional rules.  

   B. Th e Contractual Position Logic  

 An important characteristic of contract law today is the logic of the  ‘ contractual 
position ’ . Modern contract law increasingly takes the condition of the parties 
into consideration in applying one set of rules or another. 35  Th e most extended 
 application of this logic is the classifi cation of contract rules following the B2B, 
B2C and C2C distinction. 

 Th e variety of rules is not at all new and is well documented in history. Th e 
special status for merchants is a good example of it. However, general contract law 
beyond a specifi c status (eg the rules contained in civil codes) was meant to apply 
equally to all. A political purpose underlying liberal contract law was precisely 
freedom of contract for parties that were assumed to be equal, with equally 
 applicable rules. 

 Th e recognition of asymmetries in the bargaining power of the parties as well 
as information asymmetries have put an end to homogeneity in private law. Th e 
result, in national law, is usually a mixed system of general contract law, with rules 
that take the position of the parties into consideration (clearly, consumer law) 
and others that do not (eg unreformed provisions in civil codes). For example, 
English law has two layers of liability for the seller of a good: no liability unless 
otherwise agreed in C2C contracts ( caveat emptor ) and an implied term of satis-
factory quality in B2B and B2C contracts (Sale of Goods Act 1979, section 14 and 
Consumer Rights Act 2015, section 9  –  non-mandatory in the former, mandatory 
in the latter). In French law and other systems from the civil law tradition (not 
German law due to the 2001 reform), the Roman system of latent defects (B2B, 
C2C) coexists with the principle of conformity (B2C), which was introduced by 
the Consumer Sales Directive. 36  

 EU contract law, which started to develop in the late twentieth century, already 
follows the modern conception of contract rules. Accordingly, EU contract law 
 ‘ almost never addresses contracting parties simply as persons, as [traditional] 
private law normally does, but always as members of a certain category, in 
particular consumers and professionals ’ . 37  Consumer law, for example, is the 
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clear result of B2C. But other legislative interventions in the fi eld, such as the 
Commercial Agents Directive 38  and the Late Payment Directive, 39  are exclusively 
aimed at regulating B2B relationships. In other legislative instruments, such as 
the e-Commerce Directive, 40  distinctions are made for consumers with an added 
reference to the general framework of consumer protection. In investment law, the 
MiFID regime 41  classifi es investors in retail, professionals and eligible counterpar-
ties, with a diff erent level of protection. 42  

 A special characteristic of the contractual-position logic, in EU private law, is 
that belonging to a certain category is objectively defi ned. 43  Th e corresponding EU 
legal instruments determine the category of persons that are included in its scope 
of application, ignoring individual circumstances. Usually the business is defi ned 
in a positive way, while the protected party (the consumer or the retail investor) is 
negatively defi ned. For example, under the UCTD, a  ‘ seller or supplier ’  means any 
natural or legal person who  ‘ is acting for purposes relating to his trade, business 
or profession ’  (Article 2c UCTD); while a consumer means any natural person 
who  ‘ is acting for purposes which are outside his trade, business or profession ’  
(Article 2b UCTD). Similar defi nitions can be found in the Unfair Commercial 
Practices Directive (UCPD, Article 2a and b) 44  and the Consumer Rights Directive 
(CRD, Article 2[1] and [2]). 45  It is not surprising that in  Kamenova  the CJEU 
decided that the concept of  ‘ trader ’  under the UCPD and the CRD, which are 
almost identical, should be interpreted uniformly as, additionally, both instru-
ments are based in the same treaty provision (Article 114 TFEU  –  the predecessor 
of which also justifi ed the UCTD). 46  

 Furthermore, in  Costea , the CJEU clarifi ed that the category of consumer (and 
the protection arising therefrom under the UCTD) is to be determined solely by 
the purpose of the contract, with the actual knowledge or expertise of the actual 
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consumer being immaterial. 47  Th e claimant of the case was a commercial lawyer 
who challenged the validity of a credit agreement into which he had entered for 
non-professional purposes. Th erefore, at least under the UCTD, a consumer is 
treated and protected as such even if he is, in fact, a knowledgeable and expe-
rienced person. Th e CJEU interpreted the notion of consumer in the same way 
under the Brussels Regulation in  Schrems  48  and  Jana Petruchov á  . 49  

 I have called this  ‘ contractual-position ’  logic and not  ‘ status-based ’  logic because 
the applicable rules of EU law vary depending on the type and purpose of the 
contract. Th ey are functional. 50  Following the example of Mr Costea, he would be 
treated as a consumer when he concludes a credit agreement for non-professional 
purposes or when he shops at the supermarket, but he would be classifi ed as a 
professional when acting as an attorney and as a retail investor (with a high level 
of protection) if he invests in a fi nancial market (not being a professional client 
under MiFID II). 

 Th e contractual-position logic is fundamental to MEUCL. Th e recognition 
of categories of legally protected parties to a contract (consumers, retail inves-
tors, etc), which are objectively defi ned, results in the same legal treatment for all 
members of the class.  Costea  is clear in this sense. Even a knowledgeable and expe-
rienced person deserves consumer protection when acting for non-professional 
purposes. 

 If we apply the contractual-position logic to the formation of contracts, it points 
to a radical change. Th e existence and validity of contracts, according to classic 
contract law, pivots on the actual contracting parties (not on categories of parties), 
and on their actual knowledge and expertise. For example, any incorrect state-
ment made while bargaining is to be assessed against that backdrop to determine a 
possible defect of consent. For those purposes, it is certainly not the same situation 
with an experienced party as with a layperson. However, if all members of the class 
are to be treated alike during contract formation, the outcome could be a standard-
ised criterion to determine the validity of contracts. Th e contractual-position logic 
would therefore be fertile terrain for the development of a legal standard in the 
formation of contracts. Th e hypothesis of this chapter is that the standards of the 
 ‘ average consumer ’  and the  ‘ average retail (investment) client ’  serve that function 
to the detriment of agreement. 
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 As noted, EU law has frequently resorted to the contractual-position logic as 
an instrument of protection of the weaker party in asymmetric contracts, be it a 
consumer or a retail investor (Recital 86 MiFID II). It is only in respect of them 
( ‘ protective contracts ’ ) that MEUCL operates. A general contract law, applicable 
to all contracts in the same way (an assumption that underlay the soft  law propos-
als to harmonise European contract law) is currently not the driving force of EU 
hard law. Beyond  ‘ protective ’  or  ‘ asymmetric ’  contracts, the interference of EU law 
instruments with traditional rules on the formation of contracts is minimal and 
mostly restricted to the introduction of information duties. 51  In respect of negative 
harmonisation, EU law, at the most, introduces limitations to freedom of contract, 
with competition law being a good example of this (Articles 101 and 102 TFEU).   

   IV. Th e Legal Standard: Th e  ‘ Average ’   

 Th e EU legislative  acquis  remains piecemeal despite certain shared concepts and 
some overarching instruments that provide it with at least partial coherence. 52  
Systematisation is enhanced by the CJEU through its concern for the consistency 
of the  acquis . 53  Despite this, the chapter aims to prove that harmonisation of the 
rules on formation of  ‘ protective contracts ’  arises from a cross-EU secondary law 
analysis. 54  To achieve that objective, the chapter will assess the main legislative 
instruments that impact the formation of contracts. 

 EU law is notoriously frugal in defi ning how a contract comes into existence. 55  
Unlike national law, references to the process of formation as a result of accept-
ance mirroring an off er are scarce. Th is is a logical outcome of the lack of express 
competences of the Union to regulate contract law as such. Th e measures under-
taken in this fi eld are justifi ed, to a large extent, in a better functioning of the 
internal market (Article 114 TFEU). 
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 Th e CJEU assumed that a contract is formed by means of off er and acceptance 
in  Rudolf Gabriel , in the context of the Brussels Convention. 56  Th erein the Court 
decided that a contract came into existence when the consumer ordered the goods 
that had been off ered by the business,  ‘ thereby demonstrating his acceptance of 
the off er  –  including all conditions attaching thereto  –  which that company had 
sent to him in person ’ . 57  Consumer legislation sometimes refers to the conclusion 
of the contract via off er and acceptance, although not in such clear terms. For 
example, Article 8(6) CRD states that when a contract is to be concluded by tele-
phone,  ‘ Member States may provide that the trader has to confi rm the off er to the 
consumer who is bound only once he has signed the off er or has sent his written 
consent ’   –  so that the signature or written consent entails an acceptance. 58  Either 
by express reference in EU law or as a result of national law, European contract law 
still relies on the theoretical model of off er and acceptance (with options of protec-
tive nature), 59  which results in agreement. 

 Despite this basis, it is claimed here that agreement and validity of contracts are 
being disrupted by the application of the legal standards of the average consumer 
and the average retail investment client. Th is section is aimed at proving that. 
Additionally, it traces signs of the new remedies (at an EU level) to control invalid 
contract formation, showcasing how the traditional ones could be aff ected. Th e 
analysis includes three main B2C horizontal (cross-sectorial) directives: the Unfair 
Contract Terms Directive (UCTD), the Unfair Commercial Practices Directive 
(UCPD) and the Consumer Rights Directive (CRD). It also showcases contract 
formation in other non-consumer protective contracts, such as those regulated by 
the Markets in Financial Instruments Directive (MiFID regime). 

   A. Th e Unfair Contract Terms Directive  

 One of the pillars of EU private law is the control of unfair terms, as established in 
the UCTD 60  and following the interpretation of the CJEU. Th e UCTD controls the 
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substantive fairness of non-negotiated B2C contracts, which constitutes a major 
inroad into traditional contract law. 

 Th e UCTD follows the above-stated logic of regulation by contractual 
position  –  B2C in this case. Th e aim of the UCTD is to re-establish the equality 
between the parties by correcting the imbalance that exists between the consumer 
and the seller/supplier due to the weaker position of the former as regards its 
bargaining power and level of knowledge. 61  It also includes the  ‘ mass ’  aspect of 
MEUCL as it deals exclusively with non-negotiated terms, which is a characteristic 
of mass contracting. 

 Th e UCTD controls the substantive fairness of ancillary terms included in 
standard-form contracts directly if grey-listed in the Annex or when they reunite 
the characteristics of the general criteria set forth in Article 3(1) UCTD (contrary 
to good faith, the term causes a signifi cant imbalance in the rights and obligations 
of the parties, to the detriment of the consumer). Th is type of control, which was 
certainly an inroad into freedom of contract, did not aff ect procedural fairness. 
Moreover, agreement remained unaltered in respect of the  essentialia negotii  as the 
control of terms under the UCTD does not reach the  ‘ essential obligations under 
the contract ’ , namely,  ‘ the defi nition of the main subject matter of the contract 
nor to the adequacy of the price and remuneration, on the one hand, as against 
the services or goods supplied in exchange ’  (Article 4(2) UCTD). Th is was an 
amendment to the original draft  of the UCTD, as a sign of respect for agreement 
and competition. 62  Th is chapter suggests that the approach to agreement is now 
changing. 

 Th ose essential obligations under the contract can be controlled if they are not 
draft ed in  ‘ plain intelligible language ’  (Article 4(2) UCTD), which is the require-
ment of transparency and is additionally set forth in Article 5 UCTD for all terms 
(ancillary or main). Th e CJEU advanced the interpretation of the UCTD by defi n-
ing that transparency has the same substantive meaning throughout the UCTD 
( CIB Bank ,  Guti é rrez Naranjo ,  K á sler ,  Matei ), 63  which exceeds mere grammati-
cal control. Moreover, the Court has decided that this substantive interpretation 
depends on the capacity of an  ‘ average consumer ’  to understand the legal and 
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economic implications of a term  –  a major defi nition which was introduced in 
 K á sler . 64  

 Th e  ‘ average consumer ’  benchmark was developed by the CJEU and is already 
decades old. 65  It refers to that consumer that is  ‘ reasonably well-informed, reason-
ably observant and circumspect ’ . 66  Th e achievement of this benchmark requires 
businesses to adequately inform the consumer, 67  which is an obligation that the 
Court developed, 68  despite the existing challenges arising from behavioural litera-
ture to the eff ectiveness of mandated information duties. 69  

 Th e average consumer is not a statistical conception but a legal standard. 70  
When applying the benchmark in the context of the UCTD, judges should take 
into consideration  ‘ the nature of the goods or services for which the contract was 
concluded and  …  all the circumstances attending the conclusion of the contract ’  
(Article 4(1) UCTD). 71  Th erefore, the standard is contextualised. 

 Th e UCTD provides a valuable insight into the validity of non-negotiated 
contracts, which are customary in mass contracting (and hence form the basis 
of MEUCL). Beyond the substantive control of ancillary terms, the current inter-
pretation of transparency that the CJEU developed impacts on the formation of 
contracts, aff ecting procedural justice. Th e purpose of transparency is to enable 
the comparison between off ers in the market, 72  which prevents the consumer 
from entering into a contract in error. 73  To avoid an unwanted choice, businesses 
are additionally required to provide information. 74  Th ese are all concepts that, in 
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national law, relate to the formation and validity of contracts. It is therefore possi-
ble to argue that the Court ’ s stance towards agreement and its validity is enshrined 
in the concept of transparency, at least in the context of the UCTD, with transpar-
ency being benchmarked against the legal standard of the  ‘ average consumer ’ . 

 Th erefore, if an average consumer were unable to understand a term, it would 
be non-binding 75  and, if the term were a main one, it could even result in the 
invalidity of the contract due to a  ‘ lack of transparency ’ , which is to be objectively 
asserted, following the CJEU in  Pereni č ov á  . 76  Moreover, as mentioned above, the 
CJEU decided in  Costea  that the actual knowledge and expertise of the contracting 
consumer is immaterial to the claim. 77  

 If the concept of  ‘ consumer ’  is analysed against the backdrop of the require-
ment of transparency, the result is that the application of the  ‘ average consumer ’  
test cannot take actual knowledge into account. Hence, a term and also a contract 
could be invalid, in the absence of transparency, even if an actual consumer under-
stood and could foresee the consequences of the term. 

 Th is is a radically diff erent outcome to agreement and validity compared to 
national law, where no action for invalidity is granted if agreement is not actually 
vitiated because one party did not or could not rely on the information received 
from its counterparty. Th is was assessed subjectively or objectively, but always in 
the position of the actual contracting parties. Th is is not the case for the average 
consumer under the UCTD, which makes the approach to agreement and validity 
innovative and particular to EU law. 

 However, it should be noted that in a more recent thread of cases under the 
UCTD ( Banco Primus , 78   Dunai  79  and  GT v HS  80 ), the Court related the trans-
parency control with the general substantive unfairness assessment (Article 3(1) 
UCTD). Th is could imply that the assessment of transparency of main terms 
is moving along the timeline of the life cycle of contracts: from formation to 
the content of contracts (terms). 81  According to some, the Court could have 
overstepped its constitutional boundaries in granting a remedy that remained in 
the realm of procedural autonomy. 82  Moreover, the CJEU could be interpreting the 
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Directive through the lens of German law ( §  307.1 BGB, which, according to the 
prevailing interpretation, links transparency with the general assessment test) and 
not through the UCTD. 83  

 Th is interpretation diverges from the more recent regulation of standard terms 
in EU law, more specifi cally B2B contracts in the context of online intermediation 
services, according to which a non-transparent term is null and void. 84  In any case, 
the interpretation of the CJEU does not necessarily imply a change in national law 
as the UCTD seeks minimum harmonisation, and Member States could raise the 
level of protection by sanctioning non-transparency directly; thus remaining an 
issue of formation of contracts. 85   

   B. Th e Unfair Commercial Practices Directive  

 Th e UCPD is an important instrument in the consumer  acquis  as it sets the stand-
ard of commercial behaviour horizontally (Article 3(1) UCPD). Th e scope of 
application of the UCPD  ratione materiae  is broad:  ‘ any act, omission, course of 
conduct or representation, commercial communication including advertising and 
marketing, by a trader, directly connected with the promotion, sale or supply of a 
product to consumers ’  (Article 2(d) UCPD). 86  Th e CJEU has confi rmed this broad 
meaning by interpreting the UCPD as applying to all commercial practices that 
distort consumers ’  economic behaviour. 87  

 Th e UCPD regulates commercial behaviour in the pre-contractual stage; 
during the formation and performance of a contract; and at the post-contractual 
phase. 88  As in the case of the UCTD, the UCPD also assumes the contractual-
position logic, limiting its scope of application to B2C relationships (Article 3(1) 
UCPD). 

 Th e unfairness assessment of a commercial practice should follow a three-
step hierarchical mechanism. 89  Th e fi rst step is to check whether the commercial 
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practice is included in the blacklist of the UCPD (Annex I). If it is not, the prac-
tice must be assessed against the backdrop of three clauses on misleading actions, 
misleading omissions and aggressive practices (Articles 6 – 9 UCPD). In these 
scenarios, the commercial practice would be unfair if it causes or is likely to cause 
an  ‘ average consumer ’  to take a  ‘ transactional decision ’  (defi ned in Article 2(k) 
UCPD) that he would not have otherwise taken. 90  

 Lastly, if the practice passes the two fi rst tests, the general clause applies: the 
commercial practice is unfair if 

  it is contrary to the requirements of professional diligence and it materially distorts 
or is likely to materially distort the economic behaviour with regard to the product of 
the average consumer whom it reaches or to whom it is addressed, or of the average 
member of the group when a commercial practice is directed to a particular group of 
consumers. 91   

 In the case of consumers who are vulnerable (for reasons of  ‘ mental or physical 
infi rmity, age or credulity ’ ), the assessment is conducted from the perspective of 
the average member of that group (Article 5(3) UCPD). 

 Article 3(2) UCPD splits unfair commercial practices from their consequences 
in contracts, stating that  ‘ Th is Directive is without prejudice to contract law and, in 
particular, to the rules on the validity, formation or eff ect of a contract ’ . Concurrent 
reasons could explain this provision, which, although reasonable from a tradi-
tional private law perspective, departs from a twofold enforcement (private and 
public), which is frequent in the consumer  acquis . 92  

 However, as was advanced at the time of the enactment of the UCPD 93  and 
confi rmed 10 years later, 94  the UCPD has had a strong impact on contractual rela-
tionships, at both the national and EU level. In fact, all three general clauses of 
the UCPD (misleading actions, misleading omissions and aggressive commercial 
practices) require that the practice aff ects or is likely to aff ect a  ‘ transactional deci-
sion ’  of the consumer. A transactional decision is defi ned as 

  any decision taken by a consumer concerning whether, how and on what terms to 
purchase, make payment in whole or in part for, retain or dispose of a product or 
to exercise a contractual right in relation to the product, whether the consumer decides 
to act or to refrain from acting. 95   

 In other words, it relates to those decisions that aff ect the life cycle of contracts, 
including formation. 
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 Misleading actions (Article 6 UCPD), including communicating wrong or 
deceptive information, as well as misleading omissions of material information 
(Article 7 UCPD), are typical situations of defects of consent in national law 
(mistake, misrepresentation), whereas the aggressive commercial practices of 
coercion and undue infl uence (Articles 8 and 9 UCPD) are also usual instances of 
defects of consent (duress, undue infl uence). 96  Th erefore, the UCPD impacts the 
national law of those Member States which have, in fact, resorted to these remedies 
directly or indirectly, or have even created specifi c contractual remedies for the 
breach of the UCPD. 97  

 However, all those practices require that unfairness is benchmarked against 
the  ‘ average consumer ’  or the  ‘ average member of the group ’  when the practice is 
aimed at them, or the  ‘ vulnerable consumer ’ , in the conditions defi ned. Th erefore, 
unlike the technique of the defects of consent, the actual parties are immaterial 
in the determination of the validity of the contract. Hence, the defects of consent 
might not be eff ective remedies to deal with infringements of the UCPD unless the 
UCPD is seriously disrupted. 98  Th e same could be argued in respect of any remedy 
that involves causation, as is the case in the UK, where individual redress against 
an unfair commercial practice requires that the practice was  ‘ a signifi cant factor in 
the consumer ’ s decision to enter into the contract ’ . 99  Th e benchmark of the  ‘ average 
consumer ’  ignores the subtleties of an individual decision. 

 Standardisation is enhanced by the new remedies that Directive 2019/2161 has 
incorporated into the UCPD 100  as a result of the reform that was planned under 
the New Deal for Consumers. 101  Following the recommendations of the Fitness 
Check, 102  the reform introduced remedies for individual redress into the UCPD. 
Th e new Article 11a UCPD foresees private law remedies to cure a breach of the 
UCPD, including damages and,  ‘ where relevant ’ , reduction of price or termination 
of the contract. At least the latter are clear contractual remedies (damages could 
follow a contract or, instead, be grounded in tort or unjust enrichment). 
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 Th e reform of the UCPD has bridged the gap between unfair commercial 
practices and contract law. In respect of the formation of contracts, this seems to 
reinforce the claim that agreement has become standardised. If the breach of the 
UCPD is to be benchmarked against the  ‘ average consumer ’  (or the alternative 
legal standards), an eff ective design of the contractual remedies should not depart 
from that standard. Even though Article 11a UCPD dictates that  ‘ Member states 
may determine the conditions for the application and eff ects of those remedies ’ , 
national procedural autonomy should comply with the principle of eff ective-
ness of EU law. 103  Arguably, it would be ineff ective to deny a remedy when a 
breach of the UCPD aff ects the transactional decision of the average consumer 
(Articles  5 – 9 UCPD), even though an individual consumer is not infl uenced 
by the unfair practice. 104  However, it cannot be omitted that the reform did not 
address  individual causation, which leaves the control of eff ectiveness in the realm 
of the judiciary. 

 In that respect, it could be argued that the standardised understanding of 
agreement under the UCPD is further supported by the concept of  ‘ consumer ’ . 
In a similar vein to other legislative instruments of the  acquis , the UCPD 
defi nes who a consumer is in an objective manner, stating that it is any natural 
person who acts for purposes outside of his trade, craft , business or profession 
(Article 2a UCPD). 

 Th e CJEU has not yet had the opportunity to rule on the specifi c question 
of whether the knowledge and experience of a particular consumer justifi es a 
departure from its protection under the UCPD. Th e answer to this question is 
important because, if personal circumstances were deemed irrelevant, it would 
entail an insurmountable barrier to the application of the defects of consent (at 
least in their traditional shape) to control infringements of the UCPD. It would 
also mean that the new contractual remedies of the UCPD would be granted 
even if a consumer could not have been aff ected by an unfair commercial practice 
because of its higher knowledge or expertise. It should be recalled that in  Costea  
the Court rejected taking personal knowledge and expertise into account, in the 
context of unfair contract terms. 105  A consistent interpretation of EU law 106  would 
presumably extend the stare decisis of  Costea  to the UCPD. Th ere does not seem 
to be a justifi able divergence in the defi nition of the consumer in the UCTD and 
the UCPD, unlike what could be said of the type of control that each directive 
aims at. 107  
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 In support of this argument, in  Kamenova , the Court gave a uniform interpre-
tation for the UCPD and the CRD to the concept of  ‘ trader ’ , 108  the  ‘ B ’  party of the 
B2C contract who, unlike the consumer, acts for purposes relating to his trade, 
business, craft  or profession. Th e  ‘ trader ’  is defi ned in a positive way (who it is) and 
is the other side of the coin of the  ‘ consumer ’ , who is negatively defi ned (it is not 
a trader). Th e argument of the Court was that both the UCPD and the CRD are 
based on Article 114 TFEU and, as such, pursue the same objectives of contribut-
ing to the proper functioning of the internal market and ensuring a high level of 
consumer protection. 109  

 Th e UCTD, in the context of which  Costea  was decided, has the same 
constitutional basis as the UCPD: Article 100A EEC Treaty (Recital 1), which is 
the predecessor of Article 114 TFEU. 110  Moreover, both the UCTD and the UCPD 
share the assumption that the consumer is in a weak position vis- à -vis the trader. 111  
Th erefore, it seems reasonable that the uniform interpretation of who a trader 
is will be shared. Consequently, the concept of the counterparty to the contract 
(ie the consumer, who is not a trader) would also become harmonised, with all its 
implications. Th us, it is sensible for the Court to extend  Costea  to the UCPD and 
ignore the personal circumstances of a particular consumer. Th is outcome would 
reinforce the doubts concerning the  ‘ defects of consent ’  (or any other remedy 
that takes personal circumstances into account) as an eff ective remedy to cure an 
unfair commercial practice. It would also enable the interpretation of the contrac-
tual remedies of the UCPD without resorting to individual causation.  

   C. Th e Consumer Rights Directive  

 Th e CRD regulates duties to provide pre-contractual information in B2C contracts 
horizontally. Th e CRD contains a pointillist list of information that should be 
disclosed in contracts other than distance and off -premises ones (Article 5(1) 
CRD), both of which have a specifi c regulation within the CRD (Articles 6 – 16 
CRD), as they proceeded from previous EU legal instruments. However, the 
duty to disclose pre-contractual information is also set forth for those contracts 
(Article 6(1) CRD). 

 Th e obligation imposed upon the trader to provide information to the 
consumer before it is bound by a contract completes the legal framework of 
contract formation horizontally in B2C contracts, which is also composed by the 
UCTD and the UCPD. However, in line with the latter, Article 3(5) CRD states 
that  ‘ Th is Directive shall not aff ect national general contract law such as the rules 
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on the validity, formation or eff ect of a contract, in so far as general contract law 
aspects are not regulated in this Directive ’ . Consistent with this approach, remedies 
for the breach of the pre-contractual duty to provide information were left  to the 
procedural autonomy of Member States, the effi  cacy of which should be assessed 
according to the interpretation given to the CRD. 112  Th e referral to national law 
remedies is restricted to contracts other than distance and off -premises ones. In 
respect of distance and off -premises contracts, the CRD does foresee some specifi c 
remedies. 113  Moreover, for these, the information that the trader must disclose 
becomes an  ‘ integral part of the contract ’  (Article 6(5) CRD), which leads to 
contractual remedies in the event of breach. 114  

 Unlike the UCPD, the CRD does not resort to general clauses but, instead, 
lists the information that the trader ought to disclose. Th e existence of a list could 
explain why there was no need to benchmark the obligation to inform against 
the  ‘ average consumer ’ . However, the quality of that information and the way in 
which it is presented do require a benchmark. Should the information be compre-
hensible for an actual consumer, taking its personal characteristics into account ?  
Or, instead, should it be understandable for an average consumer ?  Th e answer is 
important in analysing agreement and determining if the stance of EU law remains 
within classic economics (information duties to correct market failures) or instead 
whether agreement has ceased to be the criterion to determine a valid contract 
formation. 

 Unlike the UCPD, there is no express reference in the CRD to the   ‘ average 
consumer ’ . Also unlike the UCPD, the CRD does not foresee categories of 
addressees of the information (average consumer, vulnerable consumer, targeted 
consumer). However, in Recital 34 CRD it is stated that the trader should give 
 ‘ clear and comprehensible information ’ , taking into account the specifi c needs of 
vulnerable consumers, the defi nition of whom is identical to the one enshrined 
in Article 5(3) UCPD. Th erefrom, it has been interpreted that the  ‘ vulnerable 
consumer ’  represents a subsidiary benchmark to assess the information required 
under the CRD (as in the UCPD) and that, consequently, the  ‘ average consumer ’  
would be the main benchmark. 115  

 In fact, the CRD requires that the information be provided in a  ‘ clear and 
comprehensible manner ’  (Article 5(1) CRD). Furthermore, as a formal require-
ment for off -premises contracts, the information should be given on paper 
or another durable medium, in a way that is  ‘ legible, and in plain intelligible 
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language ’  (Article 7(1) CRD). For distance contracts, the information must be 
made available to the consumer in a way appropriate to the means of distance 
communications used  ‘ in plain intelligible language ’  (Article 8(1) CRD). Insofar 
as that information is provided in a durable medium, it should be  ‘ legible ’  
(Article 8(1) CRD). If a distance contract is to be concluded by electronic means 
and places the consumer under an obligation to pay, some of the information listed 
should be given in a  ‘ clear and prominent manner ’  (Article 8(2) CRD). 

 Th e terminological conundrum ( ‘ clear and comprehensible manner ’ ,  ‘ legible ’ , 
 ‘ plain intelligible language ’ ,  ‘ clear and prominent ’ ) has rightfully been criticised. 116  
In the absence of defi nitions, it confuses (creating diff erent standards ? ) and sheds 
no light on the quality of the information that has to be provided. However, the 
CJEU in  Purely Creative  used some of those terms in the context of the UCPD in 
relation to the  ‘ average consumer ’ , even though they are not mentioned therein, 
which could reinforce the argument of a uniform meaning of transparency in 
consumer contracts. 117  

 Furthermore, in  Verbraucherzentrale Berlin , the CJEU introduced the bench-
mark of the  ‘ average consumer ’  into the CRD to ascertain whether a stand at a 
trade fair should be classifi ed as  ‘ business premises ’  (within the meaning of 
Article 2(9) CRD). 118  In  Walbusch , the Court extended its use to the provision 
of information. Specifi cally, in the interpretation of Article 8(4) CRD, the Court 
referred to the criterion of the  ‘ average consumer targeted by that communication ’  
to assess whether in a specifi c case the complete list of information require-
ments of the CRD (Article 6(1) CRD) could be displayed. 119   Walbusch  could have 
far-reaching consequences in fi lling in the existing gaps of the CRD. Th e  ‘ aver-
age consumer targeted by that communication ’  could be the standard  ‘ average 
consumer ’  or a particular group of consumers targeted by the communication. 
Finally, it could be the vulnerable consumer if the communication targets that 
group, which is referred to in Recital 34 CRD. 

 If, following  Kamenova , the concept of trader in the CRD and the UCPD is 
uniform 120  and, inversely, the concept of consumer should also be uniform, the 
CRD could make headway in the interpretation of the quality and format of 
the information disclosed according to the  ‘ average consumer ’ . Furthermore, 
considering the shared constitutional justifi cation of the CRD and the UCTD 
(Article 114 TFEU), and the common approach to consumer protection, 121  the 
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concept of consumer defi ned in  Costea  (objective, disregarding experience and 
knowledge) 122  could be extended to the CRD. 

 Th e  ‘ average consumer ’  benchmark to assess the quality of information 
was used in  Romano  in the context of Directive 2002/65/EC, which regulates 
distance consumer contracts for fi nancial services (excluded from the CRD, ex 
Article 3(3)(d)). 123  In parallel to the CRD, this directive sets forth a list of 
information that the business must disclose prior to the contract, also (as in 
Articles 5(1) and 6(1) CRD)  ‘ in a clear and comprehensible manner ’  (Articles 3(1) 
and (2) Directive 2002/65/EC). As in the CRD, there is no benchmark against 
which to assess the quality of the information that should be disclosed. In  Romano , 
the Advocate General understood that the defi nition of consumer in the UCTD, 
the UCPD and Directive 2002/65/EC (Article 2 (d)) is uniform, and includes the 
benchmark of the  ‘ average consumer ’  as defi ned by the CJEU for the UCTD and 
the UCPD. 124  Th e CJEU followed the Advocate General. 125  

 Th erefore, it seems that this benchmark is the one that should be used to assess 
the quality and format of the information disclosed under the CRD. Information 
that is not comprehensible to an average consumer, if central to the contract, could 
result in invalidity (due to lack of transparency ? ) even if the claimant is experienced 
or knowledgeable. Th e use of the average consumer to benchmark information 
could minimise the criticism directed at mandatory disclosure, as transparency is 
diff erent to mere disclosure of information. Th e model of the  ‘ average consumer ’  
(rational or, instead, including behavioural aspects) could determine the change in 
contract formation from a rational individual to a more realistic criterion, but in 
either case standardised.  

   D. Th e MiFID Regime  

 Disruption in the formation of  ‘ protective ’  or  ‘ asymmetric ’  (mass) contracts is not 
restricted to B2C relationships. Th is section will explore the traces of MEUCL in 
sectorial legislation beyond consumer protection  –  more precisely, in investment 
law under the MiFID regime. 

 Th e MiFID framework provides a high level of harmonised investor 
protection (Recital 70 MiFID II). It comprises not only the MiFID II, but also 
the MiFIR 126  and a signifi cant number of implementing instruments (Level 2 
provisions) of which, for the purposes of this chapter, the Commission Delegated 
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Regulation (EU) 2017/565 is of importance. 127  Th e current regime replaced 
the MiFID I 128  legislative framework and tightened it in the aft ermath of the 2008 
fi nancial crisis. 129  

 Th e MiFID II (as did the MiFID I) classifi es investors into three categories 
with a decreasing degree of protection: retail clients, professional clients and eligi-
ble counterparties. A retail client is defi ned in a negative way (as EU law does with 
consumers) as he  ‘ who is not a professional client ’  (Article 4(1)(11) MiFID II). 
Professional clients are listed: regulated or authorised professional participants 
in fi nancial markets, large undertakings meeting the established criteria, major 
public entities and other (non-regulated) institutional investors (Article 4(1)(10) 
and Annex II MiFID II). 130  An investor that is not automatically classifi ed as 
professional may request to be treated as such if it meets qualitative and quan-
titative requirements, specifi ed in MiFID II, that prove that it  ‘ possesses the 
experience, knowledge and expertise to make its own investment decisions and 
properly assess the risks that it incurs ’  (Annex II MiFID II). 131  Lastly, the eligi-
ble counterparties (open) listed receive the least degree of protection (Article 30 
MiFID II). 

 In respect of the investment fi rm – client relationship, the MiFID II adopts the 
contractual-position logic (that is the basis of MEUCL) by providing diff erent 
rules according to the category of client, which does not follow the already more 
established B2B, B2C, C2C model. Retail clients include consumers, but also small 
and medium-sized enterprises (SMEs) and other legal entities that are not listed 
as professional clients nor eligible counterparties. 132  Th us, the subjective scope of 
those treated as retail clients and, hence, that receive the highest level of protection 
under MiFID II is broader than that envisaged in consumer law. 

 Investment fi rms have the obligation to act  ‘ honestly, fairly and professionally 
in accordance with the best interests of their clients ’ . 133  Th e key provisions specify-
ing this duty are: 134  the obligation of investment fi rms to adequately inform their 
clients or potential clients (Article 24(3) – (7) MiFID II) and, when required, to 
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conduct the suitability and appropriateness tests of a service or product ( ‘ know-
your-customer ’  duties, Article 25 MiFID II). Th e European Commission identifi ed 
these duties as being among the ones that are most likely to be found in private 
claims against investment fi rms. 135  

 Private enforcement of the MiFID regime was not expressly foreseen in MiFID 
I, which only set forth administrative sanctions (Article 51). However, when 
deciding on the non-compliance of know-your-customer duties under MiFID I, 
the CJEU in  Genil  interpreted it thus: 

  In the absence of EU legislation on the point, it is for the internal legal order of each 
Member State to determine the contractual consequences of non-compliance with 
those obligations, subject to observance of the principles of equivalence and 
eff ectiveness. 136   

 Th us, the prevailing view thereon was that Member States could choose the private 
law remedy but should necessarily recognise one. 137  

 Th e last paragraph of Article 69(2) MiFID II reinforces this understanding: 

  Member States shall ensure that mechanisms are in place to ensure that compensation 
may be paid or other remedial action be taken in accordance with national law for any 
fi nancial loss or damage suff ered as a result of an infringement of this Directive or of 
[MiFIR].  

 Th is remedy is subject to the principles of eff ectiveness and equivalence, and 
coexists with public enforcement of the MiFID regime (Article 70 MiFID II). 138  

 For the purposes of MEUCL, it is important to determine whether the MiFID 
regime provides a benchmark against which to assess the eff ectiveness of a private 
law remedy recognised in national law. In the context of contract formation, which 
is under analysis, the assessment has to relate to the overarching information duties 
imposed upon investment fi rms. Information, especially about the risks associated 
with a certain investment service or product, is crucial in the decision of an inves-
tor to enter into a contract. 139  Th erefore, non-compliance with those duties has a 
direct impact on a valid contract formation. 

 Article 24(3) MiFID II requires that all information, including market-
ing communications, that an investment fi rm addresses to clients or potential 
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clients is  ‘ fair, clear and not misleading ’ . Article 24(4) MiFID II establishes that 
 ‘ Appropriate information shall be provided in good time to clients or potential 
clients with regard to the investment fi rm and its services, the fi nancial instruments 
and proposed investment strategies, execution venues and all costs and related 
charges ’ , and adds details to this respect. Article 24(5) MiFID II states that such 
information 

  shall be provided in a comprehensible form in such a manner that clients or potential 
clients are reasonably able to understand the nature and risks of the investment service 
and of the specifi c type of fi nancial instrument that is being off ered and, consequently, 
to take investment decisions on an informed basis.  

 Additionally,  ‘ Member States may allow that information to be provided in a 
standardised format ’  (Article 24(5) MiFID II). 

 However, against which benchmark should it be assessed that the information 
is  ‘ fair, clear and not misleading ’ ,  ‘ appropriate ’  and  ‘ provided in a comprehensible 
manner ’  ?  An individual investor or an average one according to the classifi cation 
of clients set forth in MiFID II ?  

 Th e answer is hidden in the Commission Delegated Regulation (EU) 2017/565 
(CDR), a Level 2 instrument of the MiFID regime. Article 44 CDR gives guidance 
in respect of the benchmark against which the information should be assessed. It 
specifi es the conditions that the information must meet in order to be  ‘ fair, clear 
and not misleading ’  (as required by Article 24 MiFID II) when investment fi rms 
disseminate it to  ‘ retail or professional clients ’  or  ‘ potential retail or professional 
clients ’ . As regards the quality of that information, Article 44(2)(d) CDR states 
that the information must be  ‘ suffi  cient for, and presented in a way that is likely to 
be understood by, the average member of the group to whom it is directed, or by 
whom it is likely to be received ’   –  ie the average retail client or the average profes-
sional client. 140  

 Furthermore, in the provision of non-complex services, reference is made to 
the standard of the average investor, which in that case is the  ‘ average retail client ’ . 
A fi nancial instrument is non-complex if, among other things, 

  adequately comprehensive information on its characteristics is publicly available and 
is likely to be readily understood so as to enable the average retail client to make an 
informed judgment as to whether to enter into a transaction in that instrument. 141   

 Th erefore, it seems that for a national private law remedy to eff ectively cure an 
infringement of MiFID in the formation of contracts, a requirement that stems 
from the CJEU case  Genil  and the last paragraph of Article 69(2) MiFID II, 142  
it must be benchmarked against the standard of the group targeted by the 
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information  –  an average retail client or an average professional client. As retail 
clients are defi ned in an objective manner (who is not a professional client), the 
particular knowledge or expertise of the investor might not be taken into account 
so as not to hinder the protection enshrined in MiFID II, which is one of the key 
objectives of the directive (Recital 70). 143  Th is is the same reasoning that the CJEU 
developed in  Costea , 144  yet in a diff erent protective context: that of B2C contracts. 
Hence, a remedy in national law (as a defect of consent) that requires investiga-
tion of the particular knowledge or expertise of the investor might not be eff ective, 
even though guidance from the CJEU, in the specifi c context of MiFID II, has not 
yet been given. 145  Against this, it could be argued that it is not possible to defi ne a 
homogeneous standard for retail investors as such, as it is a class that encompasses 
heterogeneous parties  –  from consumers to SMEs. 

 Th e solution could be more straightforward when the investor is a consumer 
and the non-compliance by the investment fi rm with its information duties causes 
or is likely to cause the average consumer to take a transactional decision that it 
would not otherwise have taken. Th is would entail an unfair commercial practice 
(Articles 7(1) and 7(5) and Annex II UCPD; Article 94 MiFID II), 146  with the 
envisaged contractual law consequences. Th is express cross-reference reinforces 
the argument of a harmonised system for contract formation arising from a cross-
directive interpretation.   

   V. Conclusion  

 Th e information model has been the hallmark of EU private law, following a clas-
sic economic analysis (parties as rational agents) that revolves around agreement. 
It uses mandated disclosure to correct market failures arising from informa-
tion asymmetries. If applied to individual transactions, it interacts easily with 
traditional general contract law. While requiring the strong party to disclose infor-
mation indicates an inroad into the rules on formation of contracts (especially in 
the common law), it does not impact the assumption that agreement is the param-
eter of validity in the formation of contracts. 

 Instead, the ongoing transformation of EU law, which standardises contract 
formation, implies a radically new understanding of agreement and contractual 
validity. Th e use of a legal standard (the  ‘ average ’ ) to determine procedural fairness 
entails an innovative intervention of EU law. Indeed, the common thread that can 
be found in several EU law instruments shapes general contract law in a manner 
that is new and, at the same time, seems incompatible with traditional contract 
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rules. Reframing agreement could also aff ect how consent is interpreted in other 
(not necessarily contractual) areas, such as data protection. 

 MEUCL is still an untidy patchwork and it is therefore too early to call it a 
 ‘ system ’ . Some legal instruments show a more defi ned picture than others. It is 
a work in progress, but it is, indeed, in progress. Rules that were aimed to inter-
twine with national law are being reshaped by the CJEU in a way that pushes the 
boundaries of national law backwards. A standardised, average-dependent EU 
contract law casts doubt on the eff ectiveness of traditional contract law remedies, 
which pivot around agreement and take individual knowledge and expertise into 
account. Unsurprisingly, the CJEU has been creating new remedies leading to 
invalidity, which are benchmarked against the average consumer. 

 Th e common design of EU law for mass contracting reaches exclusively rela-
tionships in need of particular protection, precisely those in which agreement 
was underperforming. Th erefore, MEUCL does not lead to full harmonisation of 
European contract law. Although partial in its scope, MEUCL has the potential to 
reinvigorate, from a new angle, studies on harmonisation of European contract 
law, including harmonisation by mandatory law and the use of legal standards to 
deal with the intrinsic complexities of EU law as a pluralistic legal system. 147  

 Th e standardised criterion to assess valid contract formation would lead to 
a system of contract law that is technologically more effi  cient. Standardisation 
enhances legal solutions that are more homogeneous and produce less varied big 
data, which increases the reliability of the outcomes that AI produces from that 
data. Disrupting contract law in this manner could be a game changer in the global 
competition for supremacy in AI, placing EU law at the forefront of innovation 
in law. 

 MEUCL could also enhance collective enforcement of EU law, a task that 
the EU has undertaken under the New Deal for Consumers. 148  Standardised 
rules would make EU law more apt for collective redress as the requirement of 
commonality (a shared question of law or fact that predominates over individual 
issues) is easier to meet than agreement, which necessarily has to be individually 
assessed. 

 However, concerns about the pressures of the instrumental character of 
MEUCL (which aims at the improved functioning of the internal market) 
on corrective justice would probably arise under Article 16 of the Charter of 
Fundamental Rights of the EU ( ‘ Freedom to conduct a business ’ ), which is 
increasingly referred to in decisions of the CJEU concerning private law. 149  
Th e debate should probably be framed within a broader discussion on the 

  147    See n 70.  
  148    See n 101.  
  149     Walbusch  (n 119) para 42;    Case C-649/17    Bundesverband der Verbraucherzentralen und 
Verbraucherverb ä nde  –  Verbraucherzentrale Bundesverband eV v Amazon EU S à rl    ECLI:EU:C:2019:576   , 
para 44.  
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relationship between law and effi  ciency, which is not limited to the established 
analysis of economic effi  ciency but, instead, should comprise technological 
effi  ciency as well. It should also consider private autonomy, freedom of choice 
and individual responsibility against the backdrop of market regulation and 
consumer protection. Th e disruption of such a core notion of contract law as 
agreement opens a number of topics up that require further refl ection. Hopefully, 
this chapter will serve as a springboard to some of them.  
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