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Abstract

Besides straining international, regional and national employment status classification models,
digital labour platforms are pioneering new strategies and approaches in terms of algorithmic
management, digital surveillance, remote work and cross-border outsourcing, which are in-
creasingly being adopted in more conventional sectors of the economy. Developments in the
platform economy are thus crucial in providing a stress test for the resilience of existing labour
standards, as well as providing useful input in terms of the reforms needed to ensure their suit-
ability, the collective interest representation and mobilization aspects comprehended by rapidly
changing labour markets.

This paper seeks to explore the key emerging regulatory dimensions of platform work. It con-
textualizes the challenges associated with platform work as an expression of the consolidated
features that, in the past decades, have been transforming the labour market: non-standardiza-
tion and the deregulation of employment relationships. Following that, it considers the defini-
tion of the personal scope of application as a key challenge faced by essentially all attempts to
regulate platform work. It does so primarily by exploring the functions and operations of a legal
device known as “presumption of employment”, currently being considered by the proposed EU
directive on platform work as a key tool to address the complex employment status classifica-
tion questions that have surrounded the “gig economy” since its emergence. The paper then
provides a conceptual cartography of the various EU regulatory instruments (both existing ones
and those currently in the legislative pipeline) that will, jointly, define the legal mosaic of labour
rights applicable to the heterogeneous phenomenon of platform work in the years to come.

The paper suggests that recent regulatory developments reflect a persistent attachment to the
dichotomous model of subordination versus autonomy. Even once the EU directive on platform
work has been adopted, work relations in this area will not be exhaustively regulated by its pro-
visions and other existing directives and instruments would still provide (and, in some cases, fail
to provide) answers to various legal questions (such as the concept of working time, privacy at
work and the information and consultation of workers and their representatives) that are cen-
tral to the rights, and livelihoods, of workers providing their labour through digital platforms.
The paper elaborates on the interlinkages, overlaps, and tensions between the EU’s regulatory
instruments and identifies strengths and weaknesses, and potential areas for further elabora-
tion and even legislative reform. This paper concludes that in order to improve the working con-
ditions of platform workers, regulators need to rethink the traditional rigidities associated with
the subordination paradigm.
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» Introduction

Digital labour platforms are at the centre of the debate on the future of work' owing to their
crucial role in advancing the use of technologies in mediating and organizing labour.? The auto-
mation of organizational functions and labour intermediation, expanding the pool of available
workers beyond geographical or company boundaries, has radically transformed business mod-
els, jobs and how work is organized and negotiated, challenging the relevance and effectiveness
of existing ways of ensuring good (or at least decent) working conditions and incomes.? Besides
straining international, regional and national employment status classification models, digital
labour platforms are pioneering new strategies and approaches in terms of algorithmic man-
agement, digital surveillance, remote work and cross-border outsourcing, which are increasingly
being adopted in more conventional sectors of the economy.

Developments in the platform economy are thus crucial in providing a stress test for the resilience
of existing labour standards, as well as providing useful input in terms of the reforms needed to
ensure their suitability and the collective interest representation and mobilization aspects com-
prehended by rapidly changing labour markets. However, so far, the regulation of the many im-
portant dimensions of digital labour platforms has been lagging behind the curve. Regulatory
interventions have mainly emerged as a consequence of, and in connection with, a number of
successful litigation strategies predominantly promoted by trade unions and worker organiza-
tions. This has often happened in a haphazard and piecemeal manner, with victories in court
being stifled by contractual changes unilaterally introduced by the platforms (e.g. through the
introduction of “substitution clauses” to defeat employment status findings).* It is only more re-
cently, and on the back of these jurisprudential developments in the courts, that some national
legislators and, at a supranational level, the EU have started engaging with the issue.

At national level, requlation has often approached the phenomenon narrowly and in a fragment-
ed and casuistic way, typically by focusing on specific forms of work provided through platforms
(e.g. couriers, urban transport workers) rather than holistically.> By contrast, the EU directive, the
draft of which was proposed by the Commission in 2021 and is currently under interinstitutional
negotiation, aspires to be a more comprehensive intervention in the field as it introduces a num-
ber of rights and protections in principle applying to all those working through a digital labour
platform, regardless of sector and form of platform work.

However, this working paper argues that even this approach may not be up to the task of reg-
ulating the broader phenomenon of “platform work". Not only does its coverage risk being too
tight, but the proposed directive also tends to neglect important aspects, such as the regula-
tion of working time or access to collective bargaining, leaving these aspects to other EU instru-
ments that may not be suitably up to date or sufficiently integrated with the more ad hoc rules
included in the proposal.

This paper seeks to explore the key emerging regulatory dimensions of platform work. It is organ-
ized as follows. The next section contextualizes the challenges associated with platform work as
an expression of two of the consolidated features that, in the past decades, have been transform-
ing the labour market: non-standardization and the deregulation of employment relationships.
Following that, it considers the definition of the personal scope of application as a key challenge
faced by essentially all attempts to regulate platform work. It does so primarily by exploring the
functions and operations of a legal device known as “presumption of employment”, currently

Rani et al. (2021); Drahokoupil and Vandaele (2021).
Ivanova et al. (2018).

Rani et al. (2021).

Bogg (2019); ILAW (2022).

Aloisi (2022).

[ I RO N
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being considered by the proposed directive as a key tool to address, and in many ways obviate,
the complex employment status classification questions that have surrounded the “gig econo-
my” since its emergence. The paper then provides a conceptual cartography of the various EU
regulatory instruments (both existing ones and those currently in the legislative pipeline) that
will, jointly, define the legal mosaic of labour rights applicable to the heterogeneous phenome-
non of platform work in the years to come.

The paper suggests that, even once the EU directive on platform work has been adopted, work
relations in this area will not be exhaustively regulated by its provisions and that other existing
directives and instruments would still provide (and in some cases, fail to provide) answers to var-
ious legal questions (such as the concept of working time, privacy at work and the information
and consultation of workers and their representatives) that are central to the rights, and liveli-
hoods, of workers providing their labour through digital platforms. The paper elaborates on the
interlinkages, overlaps and tensions between these instruments and identifies strengths and
weaknesses, and potential areas for further elaboration and even legislative reform.
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» 1 Are we ready for the next “pandemic of
precariousness’?

Platform work did not emerge merely as a byproduct of the large availability of connected de-
vices, shifts in consumers’ appetites and deep-pocketed venture capital funds. To tease out the
implications of a trend towards the platformization or taskification of work relationships, one
cannot help but look at the pre-existing factors and conditions that enabled their advent. They
can be identified in the ineffectiveness of some areas of supranational and national labour law
frameworks and, more generally, in the progressive decline in the quality and security of labour
markets.® These trends are often the direct result of an institutional preference for the flexibi-
lization and deregulation of employment protection systems which, for much of the last three
decades, has led to a progressive re-commodification of labour.”

This admission prompts us to situate platform workers within the overcrowded groups of
non-standard workers that are falling through the cracks of the EU and national social acquis
owing to their longstanding institutional strictures and rigidities.® In basically all jurisdictions,
workers still have to pass a “subordination test” in order to enjoy full employment rights, reflect-
ing a regulatory model that was designed for a pre-casualized and pre-digital world of work.
However, most forms of discontinuous, fragmented and remote labour, which make up a grow-
ing proportion of today’s work arrangements, may escape the classic notion of subordinate em-
ployment. And this challenge has been exacerbated by the rise of the platform economy.

Moreover, we argue that the exclusion of large groups of workers from enjoying decent work
standards goes beyond the narrow definition of “who is a worker”. Even if these precarious forms
of work were brought under the normative umbrella of an employment relationship, the exist-
ing body of labour norms would fail adequately to rebalance and compensate for the unprece-
dented contractual, control and economic power of employers. In many cases, this is a reflection
of the very institutional design of some crucial aspects of international, EU and domestic labour
law instruments which, we argue, are not suited to emerging models in which workers are ge-
ographically dispersed, workplaces are fissured, economic processes are conducted through a
digital infrastructure and work consists of a series of continuous yet inconstant tasks.’

Fragmented notion of worker

Digital labour platforms have opened up the labour market to new “agile” business models, with
a reconfigured notion of the firm and a strong reliance on outsourcing practices, and replaced
traditional forms of task allocation and performance control with more subtle means of digital
surveillance and algorithmic management.’® As a result, there is a growing mismatch between
these forms of work and legal standards and types which are traditionally rooted in notions of
vertical, hierarchical and rigid subordination. This, in turn, leads to a progressive inapplicability
of traditional employment standards.

From alegal perspective, the success of the platforms in “escaping” their responsibility as employ-
ers mainly relates to two factors. First, their business model is based on contractual distancing

ILO (2023a); Kullman et al. (2019).

Rubery and Piasna (2017).

Non-standard employment includes “temporary employment, part-time work, temporary agency work and other multi-party em-
ployment relationships, disguised employment relationships and dependent self-employment” (ILO 2016).

9 Davies (2020).

0 Rani et al. (2021).

m\nml
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between workers and their principal (employer), whereby the platforms hire predominantly
self-employed workers and stipulate contractual relationships with intermediaries and subcon-
tractors.” Second, platforms have been mastering the art of tweaking contractual terms and con-
ditions or slightly adjusting the business model to disguise subordination and mitigate the impact
of court decisions and administrative orders. These alarming developments vividly demonstrate
that, even after passing through the national sui generis “gateways"” to labour rights,'? the actual
improvement of working conditions is far from being achieved by platform-organized workers.?

The starting point of the conceptual cartography proposed in this paper is therefore that, in or-
der to improve the working conditions of platform workers, regulators need to rethink the tradi-
tional rigidities associated with the subordination paradigm.™ Even the introduction of a rather
broad presumption of employment, as proposed in the EU draft directive on platform work, will
not solve all the wide-ranging problems related to the status of “worker”. This, we argue, is be-
cause this regulatory development reflects a persistent attachment to the dichotomous model
of subordination (or direction or control) versus autonomy.

Certainly, through a legal presumption, workers can obtain a procedural simplification to vindi-
cate the proper classification of their relationship by enforcing the well-established principle of
the primacy of facts, as mandated by ILO Recommendation 2006 (No. 198)."> However, a further
and more consistent broadening of the coverage of employment protection may be crucial to
avoid further segmentation in the labour market.'® For example, as will be discussed in the next
section, the directive proposed by the European Commission envisages that workers who can't
prove the existence of a certain degree of control by the platform won't be able to trigger the
presumption of employment, although they will still being able to enjoy a limited pool of rights
(essentially transparency and information rights related to algorithmic management). The un-
intended consequences of such a fragmentary approach are not unknown."’

In the past, the incongruent regulation of new forms of work contributed to the consolidation of
low-cost alternatives at the expense of more stable and better-protected forms of employment,
justified by the salience of lowering barriers to job creation and developing flexible arrangements.
Moreover, it is important to note that the fragmentation of labour protection is emerging not
only as the result of a deliberate political and regulatory choice, but also of concomitant devel-
opments that have recently redefined the personal scope of application of specific labour rights.
Reference can be made to the 2022 Commission Guidelines on the application of competition law
to collective bargaining and self-employed workers, in which the European Commission recog-
nizes the right to collective bargaining for a wide range of the (solo) self-employed.’® While this
initiative is undoubtedly a positive institutional recognition of the right to collective bargaining
for the solo self-employed, it also carries the risk of creating further segmentation among plat-
form workers. For example, some platform workers may have the opportunity to negotiate their
working conditions collectively, yet they may struggle to access individual labour standards un-
less they can prove that the platform exercises the necessary level of control to trigger the pre-
sumption of employment as set out in the directive.

At the same time, new paradigms are also slowly emerging in judicial decisions. Indeed, stra-
tegic litigation has gradually broadened its range beyond the classical issue of the appropriate
classification of the work relationship. Claims have been brought before the courts in relation to

" Countouris and De Stefano (2023).

2 Moyer-Lee and Kountouris (2021); see Case C-116/06, Sari Kiiski v Tampereen kaupunki, 20 September 2007, ECLI:EU:C:2007:536.

3 Twenty-five per cent of the EU workforce is engaged in casual forms of work (European Commission 2017:17).

4 Davies (2020).

5 ILO (2006). On the non-uniformity of the notion of “employment relationship”, see De Stefano (2021).

6 For a definition of casual work, see De Stefano (2016a) (“a work arrangement ‘which is not expected to continue for more than a short
period™); see also Eurofound (2020).

7 Bell (2012).

'8 Daskalova (2022).
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working time, discrimination, health and safety, privacy and data protection.' Here too, while
the expansive interpretation of these labour norms reflects a positive transformative trend, it
contributes to the fragmentation of the labour protections applicable to atypical forms of work
and platform workers. Without coherent regulatory reform, judicial solutions have limited reach.

In the EU, regulatory action to harmonize and, at the same time, expand the scope of labour
rights is required not only by the pressuring precariousness and increasing fragmentation of
the labour market, but also by international labour standards. The ILO Committee of Experts on
the Application of Conventions and Recommendations (CEACR) has repeatedly identified sever-
al national legislations that do not include casual workers, leaving them unprotected. Similarly,
the ILO supervisory bodies have expressed concern that the exclusion of non-standard work-
ers from the personal scope of national employment and labour laws presents obstacles to the
application of the Fundamental Principles and Rights at Work (freedom of association and the
effective recognition of the right to collective bargaining, the elimination of all forms of forced
or compulsory labour, the effective abolition of child labour, the elimination of discrimination in
employment and occupation, and a safe and healthy work environment).2°

Effective exercise of labour rights

Guaranteeing formal access to labour protection to those in non-standard forms of work is a
crucial first step. However, it does not per se entail that labour standards are effectively imple-
mented and enjoyed. Again, the severity of regulatory (and interpretative) shortcomings is ag-
gravated in the context of the platform economy. When the ILO Governing Body carried out a
normative gap analysis on decent work in the platform economy, it identified a worrying num-
ber of aspects concerning working conditions in the platform economy that are not adequately
regulated. These include non-discrimination practices, labour standards enforcement, employ-
ment security, decent remuneration, working time, data protection and, more generally, algo-
rithmic management.?'

This is hardly surprising since platform work barely fits into the normative concepts and paradigms
that were conceived in times when work was done offline. Suffice it to consider that Directive
2003/88/EC on working time does not clarify how to account for time between tasks which is,
therefore, mostly left unpaid. Another significant example is the exercise of the information and
consultation rights enshrined in Directive 2002/14/EC, Directive 98/59/EC and Directive 2009/38/
EC on European Works Councils. These instruments rely on the notions of “establishment” and
“undertaking” which risk losing their meaning when labour is not provided in a physical environ-
ment and where business assets, such as data and algorithms, are predominantly intangible.

To these “historic” directives, EU legislators have added a second generation of labour norms,
some of which are still in the pipeline, conceived when the wave of new challenges brought by
the digital economy had already surfaced. These include Directive 2019/1152/EU on Transparent
and Predictable Working Conditions (TPWCD), the GDPR, the Al Act and the draft directive on
platform work itself. However, while attempting to regulate certain aspects of modern and flex-
ible forms of work, we argue that these instruments also turn a blind eye to certain crucial spe-
cificities of platform work. They only partially address the existing shortcomings in the regulato-
ry framework and do not provide tools which are sharp enough to improve working conditions
in the platform economy. This reckoning urges us to focus on the more structural lacunae and
shortfalls that prevent platform workers, as well as the legions of non-standard workers, from
enjoying good (or at least decent) working conditions.

" Aloisi (2020); Hiel3l (2022).
20 TLO (1998). For a detailed overview of the cases, see ILO (2016); see also Novitz (2020).
21 ILO (2023b).
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The drafters of the directive on platform work appear aware that only some of the vulnerabil-
ities experienced by platform workers are addressed in the legislative text and have included
several cross-references placing the directive within a complex mosaic of regulatory tools, im-
plicitly admitting its insufficiency. Measuring the depth of these “protective gaps"* therefore re-
quires a thematic and combined reading of both old and new legislation. We believe that this
exploratory exercise is essential in view of taking stock of the present and constructively looking
ahead. In addition to providing a picture of the loopholes and solutions offered by the existing
(and emerging) EU legal framework, this approach promises to boost the effectiveness of the
draft directive, which cannot be read in isolation. At the same time, it aims to reduce the “cor-
rosive” convenience of the platform paradigm, representing an open invitation to undermine
working conditions in competing companies.? Furthermore, we believe that the lessons learnt
from the case of platform work should be used to define and implement robust regulatory and
policy measures to prevent the next pandemic of precariousness, at a time when the virus of
irresponsible and unsustainable business models could be infecting various economic sectors.

2 Koukiadaki and Katsaroumpas (2017).
2 Fredman et al. (2021).
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» 2 The legal presumption of employment: a tool but
not a panacea

Platform employers have been making sustained efforts to obfuscate the employment status of
their workforce through the use of, at times entirely fictitious, contractual devices (for instance
through the use of “substitution clauses”) and through the deployment of technological innova-
tions aimed at defeating established employment status tests (e.g. the possibility of switching
between apps as an indicator of the existence of a broad “client base”, alongside the absence of
“integration” into a particular business or of the assumption of “business risk”). Consequently, it
is hardly surprising that a significant body of judicial decisions has rapidly emerged, in Europe
but also internationally,®* around the question of the employment status of workers in the gig
economy. It is also equally unsurprising that those advocating the fair regulation of platform
work have identified the introduction of a “presumption of employment” as a possible and prac-
tical solution to this vexed question which may have the dual benefit of increasing legal certain-
ty and reducing litigation (and litigation costs, especially for workers that are, more often than
not, on low or very low incomes).

This section briefly explores the typical features of “employment presumptions” and then moves
on to assess the presumption currently contained in the EU proposed directive on platform work
aswell as the, differently phrased, formulation proposed by the European Parliamentin February
2023.% It suggests that, depending on their specific formulation, “employment presumptions”
can play a key role in clarifying the employment status of gig workers (and of workers at large),
and can contribute to ensuring that platform work meets the minimal standards we associate
with the concept of decent work. But it also warns against assuming that presumptions can be
a panacea, or a silver bullet, singlehandedly resolving complex classificatory questions and ten-
sions that, ultimately, are intimately linked to the concept and (legal definition) of employment
that shapes the personal scope of the application of labour rights.

Legal presumptions of employment - typologies and functions

Presumptions of employment, broadly defined as statute-based or judge-made legal doctrines
establishing that an unspecified work relationship is a legally relevant relationship of (usually sub-
ordinate) employment, are not an uncommon feature in a number of legal systems. Kullmann
reports that, while “the majority of the EU Member States - that is, 17 - do not or no longer have
a legal presumption regarding the employment relationship”, the remaining 10 EU Member
States that do have a legal presumption either regulate general presumptions that are widely
applicable to all kinds of working relationships (Croatia, Estonia, Greece, Malta, the Netherlands,
Portugal, Slovenia, Spain) or inscribe presumptions that apply to particular groups of workers
or sectors (Belgium, France).?®

The ILO system contemplates the existence and usefulness of these devices, expressly mentioned
in Recommendation 198 as possible tools for “the purpose of facilitating the determination of
the existence of an employment relationship” and described as “providing for a legal presump-
tion that an employment relationship exists where one or more relevant indicators is present”.

2 HieRl (2022).
% European Parliament (2022).
26 Kullman (2021).
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Depending on their exact formulation and design, legal presumptions can serve a number of
different purposes and operate in different ways, with different degrees of efficacy in perform-
ing their primary function of facilitating the determination of the existence of an employment
relationship. Abstractly speaking, there are different types of presumptions. They can be “abso-
lute”; that is, non-rebuttable - very rare in the labour law domain but more common in other
domains such as family and criminal law - and relative/simple presumptions, typically rebut-
table by the other party. Some can be general (e.g. a general presumption that work is usually
provided through a standard contract of employment?’) while some can be specific (e.g. a pre-
sumption that certain professions (including journalism, modelling, work in the entertainment
sector?®) or forms of work (e.g. platform-mediated delivery couriers®) are typically performed by
workers with a certain, protected, employment status. They can also be conditional in the sense
of applying if and when certain indicators are present (for example, in the Belgian system), or
generic; that is, applying to certain professions regardless of the presence of such indicators.

The primary effect of a rebuttable presumption is to establish that somebody (e.g. a working
person, to use a neutral word) has a certain employment status until a different status is prov-
en by the other party (e.g. the employer or principal). In that sense, presumptions have the in-
cidental effect of shifting the burden of proof to the employer even though, conceptually and
practically, “presumptions” and “burden of proof” are distinct legal institutions and devices. In
most systems, this shift happens automatically as a consequence of the legal presumption (i.e.
without the worker having to establish any particular facts) - a mere claim to being, say, an em-
ployee journalist on the basis of the presumption will normally suffice. But in systems where the
presumption operates only after the worker has established, even just prima facie, the presence
of certain criteria or indicators, for instance in the Belgian “presumption” referred to above, the
presumption operates, in reality, as a mechanism for the reversal of the burden of proof condi-
tional upon the claimant successfully establishing some basic facts that the lawmaker has iden-
tified as particularly indicative of the existence of an employment relationship.

By and large, general rebuttable presumptions (i.e. those applying to more than one form or
type of work) and unconditional ones (i.e. those not subject to meeting certain criteria) are more
effective than sector/job specific and conditional ones. The level of evidence expected of the
presumed employer to rebut the presumption can also vary from system to system. And, as a
general rule, systems where the employer can discharge the burden of proof associated with
the rebuttal on the basis of more stringent thresholds (such as the “balance of probabilities”, as
opposed to “sufficient prima facie” evidence - “beyond reasonable doubt” typically not being an
option in civil litigation) will be more effective in protecting workers through a status presump-
tion. No less importantly, and this is a point that will be developed further below, the effective-
ness of legal presumptions will also largely depend on the breadth of the legal definitions of
concepts such as “worker”, “employment relationship” or “employee” that are being presumed.
By and large, the narrower the concept of “worker”, the easier it will be for a principal to rebut
the presumption by claiming that the person does not, ultimately, meet the stringent tests and
criteria used to define the “worker” (or “employee”) category.

So, while presumptions can indeed be very useful legal devices in the quest for clarifying the em-
ployment status of working people in general, and of platform workers in particular, the devil is
often not only in the detail of how they are specifically designed and formulated but also in the
ecosystem of the procedural rules and substantial definitions surrounding their functioning and
operation. This is especially true of rules defining the burden of proof during the rebuttal and the
concept of “worker” that, ultimately, the presumption will be tested against at the rebuttal stage.

27 See, for instance, the Belgian Loi-programme (I) du 27 décembre 2006 concernant les relations de travail (Titre XIII).

% See, for example, the French Labour Code Article L7112-1 providing that “Toute convention par laquelle une entreprise de presse
s'assure, moyennant rémunération, le concours d'un journaliste professionnel est présumée étre un contrat de travail”.

2 See, for example, the Spanish Ley 12/2021, de 28 de septiembre, por la que se modifica el texto refundido de la Ley del Estatuto de
los Trabajadores, modifying Article 8(1) of the Statute precisely by introducing a presumption.
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The EU definition(s) of employment presumption in the gig
economy

The EU has been a late adopter of legal presumptions in its labour law directives, to a large extent
because, as noted above, presumptions can have significant, if incidental, procedural implica-
tions. Thus they sit uncomfortably with the EU law principle of “procedural autonomy” (a general
principle of EU law whereby Member States are free to establish their own national procedural
rules to govern the exercise of the law, subject only to ensuring that remedies for EU rights are
equivalent to those applying to domestic ones and, ultimately, are effective in upholding them
(the principles of “equivalence” and “effectiveness”)). However, even prior to the Commission
proposal for a directive on platform work, the EU had deployed the use of presumptions in the
employment context with the adoption of Directive 2019/1152 on Transparent and Predictable
Working Conditions in the European Union, in particular its articles 11 and 15. This directive has
significant implications for the rights of platform workers that are expressly mentioned in para-
graph 8 of its preamble (provided they are not “genuinely self-employed").

These two provisions contain two different types of presumption with distinct purposes and func-
tions. Article 11 asks Member States that allow for the use of “on demand or similar” (e.g. zero
hour) employment contracts to adopt measures aimed at preventing “abusive practices”; for in-
stance, measures limiting the use and duration of such contracts or “a rebuttable presumption
of the existence of an employment contract with a minimum amount of paid hours based on the
average hours worked during a given period”. Article 15 introduces a presumption that is, in ef-
fect, a sanction on employers that fail to comply with the information requirements prescribed
by other provisions of the instrument (that was adopted to substitute Directive 91/533 onan em-
ployer’s obligation to inform employees of the conditions applicable to the contract or employ-
ment relationship). It also asks Member States to ensure that, where a worker has not received
in due time all or part of the documents referred to in Article 5(1) or Article 6, “the worker shall
benefit from favourable presumptions defined by the Member State, which employers shall have
the possibility to rebut”. Paragraph 39 of the directive’s preamble further clarifies that “it should
be possible for such favourable presumptions to include a presumption that the worker has an
open-ended employment relationship, that there is no probationary period or that the worker
has a full-time position, where the relevant information is missing”.

While not being “presumptions of status”, both presumptions have the effect of introducing, by
law, an employment contract or relationship where one, by contract, does not necessarily exist,
including in circumstances where the employment status of the worker may be unclear. And,
as noted above, these presumptions would apply to platform workers, as long as they are not
genuinely self-employed, though inevitably their application would have to engage with a quali-
fication of the employment status of the workers concerned (and we suggest that it would facil-
itate a finding of employment status whenever workers are given the opportunity to trigger it).

The Commission proposal for a directive on platform work

It is undoubtedly the legal presumption of employment relationship contained in Article 4 of
the 2021 Commission proposal for a directive on platform work that has attracted most of the
attention of commentators and experts.>® A “welcome instrument” but also one that under “the
current formulation ... risk[s] being scarcely useful at best and even counterproductive in some

30 European Commission (2021a).
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cases”® the presumption contained in the original proposal has been substantially modified,
even overhauled, by the European Parliament's report which was adopted in February 2023.32
This section analyses both formulations, their merits and potential pitfalls, but with the caveat
that inter-institutional negotiations (so-called 'trilogues')’ are currently ongoing and that the fi-
nal formulation of this crucial provision is, for the time being, far from clear.

In the directive originally proposed by the Commission, Article 4 was tasked with defining the
conditions under which the “contractual relationship between a digital labour platform that con-
trols[...] the performance of work and a person performing platform work through that platform
shall be legally presumed to be an employment relationship”. Article 4(2) set out five criteria and
provided that the presumption would apply if at least two of them were satisfied. The criteria by
and large revolved around the idea of the “control of the performance of work” and could be seen
as descending from notions of “control” and “subordination”. The five criteria were: (a) effectively
determining, or setting upper limits for, the level of remuneration; (b) requiring the person per-
forming platform work to respect specific binding rules with regard to appearance, conduct to-
wards the recipient of the service or performance of the work; (c) supervising the performance
of work or verifying the quality of the results of the work, including by electronic means; (d) effec-
tively restricting the freedom, including through sanctions, to organize one's work, in particular
the discretion to choose one’s working hours or periods of absence, to accept or to refuse tasks
or to use subcontractors or substitutes; and (e) effectively restricting the possibility to build a cli-
ent base or to perform work for any third party.

Much to the chagrin of labour advocates and trade unions, this presumption was not designed
to operate “ipso jure” (i.e. automatically and by law) but could only “apply in all relevant admin-
istrative and legal proceedings”, effectively requiring a judicial or administrative assessment of
the presence or otherwise of the criteria. Article 3 provided that, in ascertaining the existence of
an employment relationship, decision-makers “shall be guided primarily by the facts relating to
the actual performance of work”; in effect establishing a principle of the primacy of facts over
contractual formalism, no doubt a positive and worker-protective approach.

In the original proposal, the Article 4 presumption was meant to work in unison with Article 5,
the latter introducing the possibility for employers to rebut the presumption whenever “the dig-
ital labour platform argues that the contractual relationship in question is not an employment
relationship as defined by the law, collective agreements or practice in force in the Member State
in question, with consideration to the case-law of the Court of Justice”. Article 5 did not spec-
ify what burden of proof would need to be discharged for the rebuttal to succeed, but firmly
placed the burden “on the digital labour platform”. Article 5 also offered the possibility to those
performing platform work to argue that the contractual relationship with the platform is not an
employment relationship.

The approach espoused by the Commission proposal has attracted some criticism. De Stefano
pointed out that the five indicators contained in Article 4 were all linked to the concept of subor-
dination and control and that, in most jurisdictions, each and every one of them (certainly crite-
ria (b), (c) and (d)) could, on their own (i.e. without the need for additional criteria to be met), be

31 De Stefano (2022).
32 European Parliament (2022).
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used to classify an employment relationship as one of subordinate employment.® It may also
be argued that limiting the presumption to relationships that already display strong indicators
of subordination and control over the performance of one’s work is not particularly helpful as
those criteria would normally assist workers in claiming full employment status, at a full hear-
ing, in most jurisdictions. This is partly a limitation arising from the fact that the proposal did not
(and, on the basis of the principle of “procedural autonomy”, possibly could not) specify a lower
burden of proof for the presumption to apply (e.g. a prima facie assessment) compared to the
normal burden of proof deployed in employment cases (usually the “balance of probabilities”). It
is also clear that these lists of indicators lend themselves to often unsophisticated, but none the
less successful and effective, attempts by platforms to bypass them through the use of highly
improbable (but not necessarily “sham”) clauses, such as loosely formulated “substitution claus-
es” to override criteria such as (d) or the tacit or explicit permission to use multiple platforms to
override (e). In this sense, as pointed out by De Stefano, these articles of the Commission pro-
posed directive are hardly “futureproof”.

The European Parliament proposals

The proposal of the European Parliament departs quite radically from the approach of the
Commission's text, most visibly by effectively deleting all the criteria contained in Article 4(2), with
Article 4(1) simply setting out that, “The contractual relationship between a digital labour platform
and a person performing platform work through that platform shall be legally presumed to be
an employment relationship and therefore digital labour platforms shall be presumed to be em-
ployers”. Conversely, Article 5 is still offering the opportunity to digital labour platform employ-
ers to rebut the presumption “by means of demonstrating that the person performing platform
work is genuinely self-employed” when they can satisfy the existence of both of the two criteria
set out in the newly phrased Articles 5(3)(a) and 5(3)(b). The former provides that this could be
when “the person performing platform work is free from control and direction of the digital la-
bour platform in connection with the performance of the work, both under the contract for the
performance of the work and in fact”; and the latter applies when “the person performing plat-
form work is usually engaged in an independently established trade, profession or business of
the same nature as that with which the work performed is related”.

The EP amendments to Article 5 went on to set out the indicators that courts and decision-mak-
ers shall take into consideration when establishing “control and direction” under Article 5(3)(a).
These are the following: (a) effectively determining, or setting upper limits for, the level of remu-
neration or issuing periodic payments of remuneration; (b) effectively determining or controlling
working conditions, including restricting the time schedule and working time duration, or en-
forcing the performance of work, including through penalties or incentives, restricting access

33 De Stefano (2022).
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to work or using rating systems as a tool of control and a basis for penalties and as a tool to al-
locate work assignments; (c) effectively preventing the person performing platform work from
developing business contacts with potential clients, including via controlling or restricting com-
munication between the person performing platform work and the recipient of goods or services
during or after the performance of the work; (d) tracking or supervising the person performing
platform work while carrying out the work; (e) requiring the person performing platform work
to comply with specific rules with regard to appearance, conduct towards the recipient of the
service or performance of the work; (f) effectively restricting the use of subcontractors or sub-
stitutes to perform the work; (g) effectively restricting the possibility of the person performing
platform work to perform work for any third party, including competitors of the digital labour
platforms; (h) restricting the freedom of the person performing platform work to choose social
protection, accident insurance, pension scheme or other forms of insurance, including through
adverse consequences.

While this list of indicators is reminiscent of the one deployed in Article 4 of the Commission
proposal, this approach represents a significant departure from that originally espoused by the
Commission. Firstly, by shifting the criteria to the “rebuttal” stage of the process, in effect it plac-
es the additional burden of meeting them on the platform employer, shifting it away from the
worker claiming misclassification. Secondly, the indicators contained in Article 5 are suitably loose
as would reasonably permit a wide range of persons working through platforms to claim that
some degree of control and direction over their work is exercised by the platform (see the use
of words such as “effectively” or the emphasis on “tracking” alongside the more obvious concept
of “supervision”). Thirdly, these indicators do not apply cumulatively but separately, so a worker
could ultimately argue that she or he was under the control or direction of the platform simply
by setting out that one of them alone applies to the way her or his work is performed. Finally,
platform employers are placed under a cumulative burden of demonstrating that both articles
5(3)(a) and (b) apply; that is, the worker in question is neither under their control and direction
but is usually engaged in an independent trade, profession or business.

Sure enough, even this different approach lends itself to the criticism of providing a list of boxes
that employers could attempt to tick simply by revising their contractual arrangements and in-
troducing sham clauses or other defeating devices. But, overall, this exercise would prove much
more demanding than the equivalent exercise they could perform under the Commission'’s orig-
inal proposal.

Legal presumptions and the “missing ingredient”: the concept of
worker

The previous subsection offered an assessment of the legal presumption and rebuttal rule as
formulated in the draft directive originally proposed by the Commission compared to the alter-
native drafting put forward by the European Parliament. It concluded that, on balance, the ap-
proach adopted by the European Parliament (an unqualified presumption, and a qualified re-
buttal rule) is likely to be more worker-protective than the one espoused by the Commission (a
qualified presumption with cumulative criteria and an unqualified rebuttal rule).

It is, however, worth noting that the worker-friendliness of these, no doubt important, proce-
dural devices remains, ultimately, heavily dependent on the substantive definition of employ-
ment relationship that underpins their operation. Ultimately, short of introducing an absolute
and non-rebuttable presumption of employment, any formulation of an employment presump-
tion will need to be reviewed by an administrative or judicial authority. Their task, at some point,
will be to verify and confirm that the presumed worker/employee is in fact and in law a worker/
employee; that is to say that she or he meets the tests and substantive criteria used within that
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jurisdiction to determine whether a working person should fall within the personal scope of ap-
plication of employment legislation.

Rules on presumptions can surely establish or facilitate the prima facie confirmation that a work-
er with a dubious or complex status is to be covered by labour rules. But ultimately this assess-
ment will be reviewed and assessed against the standard definition of worker applying in that
context. The narrower that definition of worker/employee, the more improbable it is that a deci-
sion-maker will confirm that someone working in a relationship that departs from the standard
canons and criteria shaping that definition is indeed a worker or in an employment relationship.
Conversely, the broader that concept, the more likely it is that a judge will eventually confirm that
the presumption applies. Using an analogy from the field of zoological classification, one could
say that one may very well introduce a presumption that dolphins are, really, chimpanzees. But
as long as we retain a concept of chimpanzee with which we are all intuitively familiar, it is high-
ly improbabile, if not impossible, that any reasonable reviewer of that presumption will confirm
that assessment. If, however, the chimpanzee ‘category’ were to be substituted with a broader
concept (e.g. “mammal”, or “animal”), then the presumption would most likely receive the stamp
of approval by most reasonable decision-makers.

And here lies, perhaps, the greatest shortcoming of all the presumptions discussed in this section.
The personal scope of application of the draft directive on platform work (in both the Commission
and the EP’s proposals) remains heavily shaped by a definition of “platform worker” that is de-
fined as “any person performing platform work who has an employment contract or employ-
ment relationship as defined by the law, collective agreements or practice in force in the Member
States with consideration to the case-law of the Court of Justice” (Article 2(1)(4) of the Commission
proposal). Even assuming a slightly more generous approach in the Court of Justice (CJEU)'s for-
mulation of the concept of “worker” compared to that in several Member States, ultimately the
presumption will have to be tested between the rock of the national definitions of worker and
the hard place of the CJEU's jurisprudence. The latter, by and large, remains equally anchored
to concepts of subordination and control, concepts that may not suit several types of work pro-
vided through platforms. There is a clear sense that, while some forms of platform work, for
example those that are commonly associated with food delivery or urban transport, may more
readily fit traditional, control/subordination based definitions of worker, other types, especially
those performed solely online (as opposed to “on location” - noting that the draft directive pur-
ports to regulate both), are more likely to sit uncomfortably with these narrow and traditional
concepts. This is the case even though those involved in these forms of work may well be pro-
viding work in a purely or predominantly personal capacity and earning all or most of their liv-
ing through that work.

This is, perhaps, a shortcoming that has not received the attention it merits in spite of the draft
directive, for the limited number of rights itintroduces (essentially the ones contained in Chapter
I1I), encompassing a broader scope of application than the one defined by the notion of “platform
worker”. This broader scope stems from its attachment of those rights to the wider category of
“person performing platform work”, defined by Article 2(1)(3) as “any individual performing plat-
form work, irrespective of the contractual designation of the relationship between that individual
and the digital labour platform by the parties involved” (emphasis added).

While the more recent jurisprudence of the Court of Justice suggests a slow move towards broad-
er understandings of concepts such as work and occupation,* it is fair to say that this remains
the Achilles’ heel of this area of labour law and procedure. Ultimately a presumption will always
be less effective if the concept of the employment relationship to which it refers is narrow and
not sufficiently inclusive. A concept of an employment relationship that embraces an expanded

34 See C-356/21, JKv TP, 12 January 2023, ECLI:EU:C:2023:9; and Aloisi (2023).
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idea of “personal work” would in many ways mitigate, if not eliminate, this type of shortcoming.*
It is worth noting that the 2022 Commission Guidelines on the application of competition law to
collective agreements regarding the working conditions of the solo self-employed,3¢ which also
apply to self-employed platform workers meeting the personal scope of the Guidelines, has toyed
with the concept of “personal work”. The Guidelines are meant to apply to every “person who
does not have an employment contract or who is not in an employment relationship, and who
relies primarily on his or her own personal labour for the provision of the services concerned” (em-
phasis added). There would therefore be no shortage of examples of broader scopes to choose
from should the EU decide, one day, to expand its definition of “worker”.

35 See Countouris (2019). The personal work paradigm covers workers who predominantly provide units of their personal labour with-
out significant reliance on other factors of production, with the exception of persons “who are genuinely operating a business on
[their] own account”. See also Countouris and De Stefano (2022) at p. 11.

3 European Commission 2022.
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» 3 Legal avenues to improve temporary, poorly paid
and unpredictable jobs in the gig economy

Bringing platform workers within the protective scope of labour law is undoubtedly a necessary
and crucial step, yet is by itself insufficient to guarantee decent working conditions. Affording
workers access to employment rights, for instance by means of the presumption of employ-
ment, grants them formal recognition to claim the application of national and EU labour law.
However, the practical enjoyment of these rights can be seriously hindered by the challenges of
translating labour norms designed in the pre-digital era to the platform economy and then im-
plementing them.

A number of difficulties in applying existing labour law frameworks to platform work arise from
the predominant business model in the platform economy which centres on the structural de-
composition, fragmentation and reorganization of traditional production and economic process-
es. In other words, platforms are key enablers and accelerators of the disintegration of the firm
as traditionally conceived.®” Concomitantly, the traditional spatial dimension of work has been
deconstructed. In the conventional economy, notions such as the work environment, establish-
ment and undertaking identify physical spaces where the employer has an obligation to ensure
that workers are in a condition to exercise the rights that the legal framework confers on them
(for example, information and consultation rights). In the context of the platform economy, in-
stead, there is a predominance of virtual workplaces and a more dispersed workforce, which
makes the application of labour norms quite challenging, especially for those rooted in the no-
tion of the firm as a relatively static and tangible reality.

But the “spatial” dimension is definitely not the only thing being deconstructed. The “temporal”
element is also disrupted since platform work aggravates the “work on demand" feature of cur-
rent labour markets. It represents a throwback to the most precarious forms of casual work®
and is reminiscent of a production model based on labour intermediation and disenfranchised
own-account providers of personal work.3® The extreme fragmentation of work into “disjointed
episodes™ (“gigs”), organized on an “if and when” basis and compensated in a pay-as-you-go
manner, is instrumental in making work devoid of a wide panoply of employment protections
and in the context of both business risks (for instance, the drop in demand) and costs (those for
equipment, fuel, training, customer acquisition) being offloaded to such workers.*

Key sources of frustration for both on-location and online platform workers are the unpredicta-
bility of schedules, the short-lived nature of assignments, the lack of transparency in managerial
patterns and the danger of one's employment relationship effectively being terminated simply by
an algorithm which is no longer offering “job” opportunities. This problem has a knock-on effect,
leading to poor income levels and poor safety and health conditions. Caught in a vicious circle,
workers cannot plan with a reliable degree of anticipation and are forced to compete with each
other to secure a high number of well-paying “jobs” by appeasing the opaque algorithm-based
systems deployed by companies. Such an agonistic version of work commitments exacerbates
psychosocial risks and exposes workers to underemployment or overworking,*? sometimes ow-
ing to solutions such as the opening of accounts on multiple platforms (a factor that could be

37 Wood et al. (2019).

38 Kountouris (2012).

3% Prassl (2018); Stanford (2017); and see also Dukes (2020).
4 McCann (2016).

4 Georgiou (2022a).

42 Bérastégui(2021).
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relied upon by platform companies, and possibly some courts, to weaken the application of the
presumption of employment in its current formulation).

Finally, a significant challenge in effectively applying the existing body of EU and national labour
law is the difficulty in assigning employer responsibilities and obligations to the appropriate lev-
el. Even more than on-location platform work, crowdworking epitomizes the digital fuel that la-
bour platforms give to outsourcing and subcontracting practices.** Within disaggregated firms,
numerous contractual relationships for the provision of labour exist, yet there is a tendency in
which no single entity assumes the full responsibilities of an employer. Borrowing this concept
from Weil, the “organizational glue” that holds the economic process together lies not in tradi-
tional firm structures but in algorithmic management.* Algorithmic management tools and
practices in fact supervise, steer and integrate labour processes across the boundaries of con-
ventional firms. Quite evidently, the EU legal framework (still) lacks adequate provisions to ad-
dress and regulate such a disruptive change. This leaves the practices of excessive monitoring
and pervasive management broadly unregulated and lacking clear accountability.

In this section, we present a selection of these protective gaps. We consider a number of policy
areas (collective rights, working time, the transparency and predictability of working conditions
and management by algorithms) with the aim of exploring the challenges of the existing frame-
works and the possible responses they can offer.

Redefining the space for the exercise of collective labour rights

Collective labour rights play a crucial role in counterbalancing the employer’s stronger economic
power and in promoting workplace democracy. These rights encompass collective bargaining as
well as information, consultation and, in the most advanced systems, employee participation in
relation to management choices and substantial changes in work organization. There is also a
degree of functionality between information and consultation rights and collective bargaining,
as the establishment of information and consultation channels and practices can create a fertile
environment for the further negotiation of company level collective agreements.

Recent developments in EU policymaking suggest that platform workers should be entitled to
the full enjoyment of these rights. As mentioned in the previous section, the 2022 Guidelines on
collective bargaining for the solo self-employed clearly indicate that collective bargaining prac-
tices among genuine “solo self-employed persons working through digital labour platforms”
are compatible with EU (competition) law. Moreover, the proposed directive on platform work
includes information and consultation rights among the minimum standards to be recognized
in respect of platform workers, as long as they are in an employment relationship. Therefore,
in principle, platform workers are granted collective labour rights. However, can they effective-
ly exercise them?

Information and consultation rights are one of the most regulated aspects of EU labour law.*
The first norms were adopted in the late 1970s, targeting the specific events of business re-
structuring and collective redundancies (now Directive 98/59/EC) and transfers of undertakings
(now Directive 2001/23/EC).%¢ These directives aimed at establishing minimum standards to re-
duce the adverse effect of business reorganization on working conditions.*” A second regulatory
wave followed in the 1990s and the 2000s, resulting in the adoption of a directive establishing a

4 Gawer and Srnicek (2021).

4“4 Weil (2019).

4 Holle (1992); Laulom (2012).

4 European Commission (1975).
47 Veneziani (2019).
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general framework for information and consultation rights (2002/14/EC) and one on European
Works Councils (now 2009/38/EC).*® Unlike previous instruments, these norms did not focus on
specific episodes in the life of the firm; rather, they considered information and consultation
rights as integral components of the regular management of the company. Within this articulat-
ed framework, EU workers and their representatives have fairly extensive rights to be informed
and consulted by management, provided that certain quantitative requirements n terms of the
size of the workforce are met.*

Although the draft directive on platform work refers explicitly only to Directive 2002/14/EC,*° in
principle all of the existing EU acquis on information and consultation rights would also be ap-
plicable to platform workers, at least to those in an employment relationship. In addition to the
rights already enshrined in EU law, Article 9 of the Commission’s proposal requires the platform
to inform and consult workers' representatives (or, in the absence of these, workers themselves)
“on decisions likely to lead to the introduction of or substantial changes in the use of automat-
ed monitoring and decision-making systems”. Furthermore, Article 15 demands that Member
States ensure that “digital labour platforms create the possibility for persons performing plat-
form work to contact and communicate with each other, and to be contacted by representatives
of persons performing platform work, through the digital labour platforms’ digital infrastructure
or similarly effective means”.

What the proposed directive does not consider or acknowledge, however, is that the exercise
of these rights may be far less straightforward than it appears at first sight. Indeed, the prop-
er implementation of information and consultation practices requires the identification of the
“locus”, or unit, from which the workers' representatives derive their representative legitimacy
and obtain their mandate to negotiate, and this may be difficult to define in the platform work
context. To identify this space, the existing EU directives mentioned above rely on the concepts
of “establishment”' and “undertaking”,>?> to which dimensional requirements are then applied.
Conceived in a pre-digital environment, these concepts imply identifiable spatial and organiza-
tional characteristics, while they also refer to a world in which the workplace has not yet been as
dramatically affected by outsourcing trends, and it was fair to assume that all (or most of) those
working in the same “space” have the same employer.>

The term “establishment” has been defined by the Court of Justice as the “unit to which the work-
ers are assigned to carry out their duties”.> The characteristics of this unit are that it is a distinct
entity with a certain degree of permanence and stability and it has the technical means and a
certain organizational structure which enables it to carry out the assigned tasks.>> At the same
time, the Court has clarified that having a recruitment and dismissal department is not neces-
sary*® and neither is legal, economic, financial or technological autonomy decisive.*’

4 Blanpain (2002).

4 Directive 2002/14/EC applies to undertakings employing at least 50 employees or to establishments employing at least 20 employ-
ees (Article 3(1)). Directive 98/59/EC (Article 1a) defines redundancies as “collective” when, over a period of 30 days, the number of
redundancies in establishments employing more than 20 and less than 100 workers, or at least 10% of the number of the workers
in an establishment normally employing at least 100 but less than 300 workers, or at least 30 in an establishment normally employ-
ing 300 workers; or, alternatively, when over a period of 90 days there are at least 20 dismissals, whatever the number of workers
normally employed in the establishment in question. Directive 2009/38/EC (Article 2) applies to “community-scale undertakings”, de-
fined as any undertaking with at least 1000 employees within the Member States and at least 150 employees in each of at least two
Member States.

%0 European Commission (2021a): Recital 39, Article 9(2).

51 Directive 98/59/EC on collective redundancies (Article 1a); Directive 2002/14/EC establishing a general framework (Article 3(1)).

52 Directive 2002/14/EC (Article 3(1)); 2009/38/EC on European Works Councils (Article 2(1)e, Article 3, Article 5(2)c, Article 6(1), Article 9).

53 Mason (2020) at p. 333.

54 Case C-449/93 Rockfon A/S, 7 December 1995, ECLL:EU:C:1995:420, para 32; Case C-270/05 Athinaiki Chartopoiia AE, 15 February
2007, ECLL:EU:C:2007:1010; Case C-182/13 Lyttle, 13 May 2015, ECLI:EU:C:2015:317, para 24; Case C-80/14 USDAW, 30 April 2015,
ECLL:EU:C:2015:2; Case C-392/13 Canas v Nexea Gestion Documental, 13 May 2015, ECLI:EU:C:2015:318.

%5 Case C-270/05 Athinaiki Chartopoiia AE; Case C-80/14 USDAW; Case C-392/13 Canas.

56 Case C-449/93 Rockfon A/S (30); Case C-80/14 USDAW (48); Case C-392/13 Canas (44).

57 Case C-270/05 Athinaiki Chartopoiia AE (28); Case C-182/13 Lyttle (34); Case C-80/14 USDAW (51); Case C-392/13 Canas (47).
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In the absence of strict administrative and operational requirements, managerial discretion in
defining the boundaries of the firm’s establishments is quite wide, which is rather problemat-
ic from the point of view of ensuring effective collective labour rights. The risk of the employ-
er organizing its business into a large number of units with the aim of keeping the size of the
establishment below the dimensional requirements set out in the directives has already been
encountered in conventional businesses.>® The danger is exponentially greater in the platform
economy, where the company'’s structure is wholly or in part located in a digital ecosystem, the
business's organization is fluid and there is no physical workplace.>®

The space for the exercise of information and consultation practices and related collective rights
therefore needs to be redefined.®® This may be relatively easy for on-location platforms (such as
those providing food delivery, care, handyperson or courier services) where, even in the absence
of directly identifiable premises, the execution of the work has a tangible spatial dimension.®' It
is no coincidence that a recent empirical study on the working conditions of food delivery rid-
ers in Madrid showed that the workers consider the street to be their actual workplace.®> The
notion of “establishment” could consequently be reinterpreted according to geographical and
topographical criteria, in terms of cities or specific districts.®® This would not be entirely new in
European legal systems. As Donini has pointed out, the Italian Court of Cassation has ruled that
the place of reference for the exercise of the collective rights of door-to-door sales represent-
atives is the territorial area in which they carry out their activities.®* Moreover, these territorial
forms of representation seem well suited to giving a voice to workers who are active on more
than one platform at the same time.®

For online gig work, however, the situation is more complex. To begin with, it may be more dif-
ficult for these workers to activate the presumption of an employment relationship established
in Article 4 of the directive as proposed by the Commission. As discussed above, the reversal of
the burden of proof is based on a set of criteria anchored in a traditional notion of control that
does not fit well with the more subtle (but not as a result less ubiquitous) type of monitoring
carried out by microtask platforms. This may mean that they will have to resort to more indirect
means to assert their collective labour rights, for instance by appealing to the universal scope
that ILO Convention 149 (No. 98) confers to the right to collective bargaining.®® They may also
benefit from the recently adopted 2022 Guidelines, with the caveat that this is a non-binding in-
strument and its effectiveness may be limited.

Moreover, unlike in the case of on-location platform work, the element of territoriality in the
execution of work completely loses its relevance when the work is performed fully online. One
way to overcome the lack of a tangible environment could be to link the exercise of collective
rights to (digital) spaces identified within the (digital) architecture of the platform.®” How these
“spaces” are defined depends on the nature of the platform. For crowdworking platforms that
require workers to have a certain level of specialization (e.g. PeoplePerHour or Fiverr, providing
services in translation, graphic design, music production, programming, photography or digi-
tal marketing), the locus for the election of trade union delegates and workers’ representatives
could perhaps be identified within the different typologies of the services offered in digital mar-
ketplaces. This approach would allow the representative body to build on the common skills and

%8 Case C-182/13 Lyttle (24).

%9 European Commission (2021b).

%  Lehdonvirta (2016) at p. 55.

6 Donini (2019).

%2 Vieira and Mendonca (2023).

6 Donini (2019).

5 Ibidem, at p. 108, with reference to Cass. 30 July 2019, n. 20520; Cass. 6 August 1996, n. 7196.

% Ibidem.

%  For an analysis of the international sources, see Stylogiannis (2021) at p. 137; beside ILO Convention 98, see also: ECHR, Article 11;
CFREU, Article 28; ESC, Article 6; Additional Protocol to the American Convention on Human Rights in the Area of Economic, Social
and Cultural Rights, OAS Treaty, Series No. 69, 1988, Article 8.

67 Rainone (2023).
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professional identity of the workers.®® Indeed, it could be argued that, by focusing on the sale
of different types of products (or rather, of the labour used to realize a gig), these platforms are
organized in what, in an offline world, would correspond to different departments, units, and
ultimately, establishments. Depending on the platform's size, geographical criteria based on the
worker’s place of residence could also be applied to give voice to regional expressions of inter-
ests and demands.®

Defining a space for workers' representation can be even more difficult in the case of crowd-
working platforms focusing on microtasks where no specific skills or qualifications are required.”
These platforms operate by breaking jobs and projects into micro-activities, often lasting only a
few minutes, which are then re-integrated by the platform to deliver a specific output.”” Within
a single work session, workers perform simple but diverse tasks, making it nearly impossible to
associate them with a particular segment or department of the platform.”

Without a discernible organizational link to space, even a virtual one, there might be an option to
interpret the notion of “establishment” as encompassing the entire workforce providing labour
for the digital marketplace. Alternatively, trade unions should be granted discretion to define an
adequate locus for workers' representation, designed to enable the effective exercise of informa-
tion and consultation practices. An interesting forerunner example from the “times before” can
be found in the 2002 Framework Agreement on Telework where the European social partners,
in defining the conditions for teleworkers to set up bodies representing workers, specified that
“the establishment to which the teleworker will be attached for the purpose of exercising his/
her collective rights is specified from the outset”.”?

The challenges of determining the space for the exercise of collective labour rights extend be-
yond the ambiguous notion of “establishment”. As mentioned earlier in this section, the EU ac-
quis also links the exercise of information and consultation rights to the legal notion of “under-
taking"”. This notion not only relates to the dimensional reality of where such rights are exercised
but also often coincides with the legal entity whose representatives act as counterparts to work-
er representatives in information and consultation practices.

Here, the challenge to the effective implementation of collective labour rights lies in the cur-
rently prevailing interpretation of the notion of “undertaking” within the domain of labour law.
This interpretation still coincides with the concept of a legal entity established and recognized
under company law: generally, any legal body, or even any natural person, carrying out a trade
or business. This implies that the EU legal system does not dispose of a legal concept that cap-
tures the “economic galaxy” resulting from the extensive outsourcing practices enabled by dig-
ital labour platforms.” It is not uncommon for conventional businesses to externalise non-core
activities to platforms, which in turn increasingly subcontract the provision of the service to um-
brella companies (as we see in the food or parcel delivery sectors) or to a team of self-employed
workers managed by an individual contractor (as we see in online digital labour platforms). 7>
A contradiction thus emerges: while EU law encompasses the micro reality of individual service
providers without capital investment within the concept of “undertaking”,”® it fails to capture the
full extent of the (decisively more influential) economic entities that heavily rely on outsourced

6 | ehdonvirta (2016).

% Ranietal. (2021) at p. 43, where it is noted that a trend has developed towards outsourcing work where traditional businesses look
to digital labour platforms and digital tools to meet their needs. As platforms can host workers globally, this enables businesses to
optimize their costs by outsourcing tasks to workers residing in countries where the cost of labour is lower.

7 Howcroft and Bergvall-Kareborn (2019) at p. 26; De Stefano (2016b) at p. 13.

7t De Groen et al. (2021) at p. 45; Howe (2008).

72 Howcroft and Bergvall-Kareborn (2019) at p. 26.

7 Framework agreement on telework 2002, Article 11.

7 Howcroft and Bergvall-Kareborn (2019) at p. 26.

7> Hassel and Sieker (2022); Mason (2020).

76 C-413/13, FNV Kunsten Informatie en Media v Staat der Nederlanden, 4 December 2014, ECLI:EU:C:2014:2411; C-692/19, Yodel Delivery
Network, 22 April 2020, ECLI:EU:C:2020:288.
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labour to function and dominate the market.”” These powerful economic actors can therefore
discreetly evade a substantial portion of the responsibilities normally associated with the em-
ployer,”® including information and consultation obligations.

We argue that the transformative impact of the platform economy calls for a refocusing on the
bigger picture to ensure that the consequences of fissuring tendencies are adequately addressed
through a purposive reinterpretation of the notion of “undertaking”. As Weil points out, while
firms are deconstructed and formally downsized, leading corporate actors are continuing to ex-
ercise strict control over the productivity of satellite businesses through methods of monitor-
ing and enforcement which, in the platform economy, are empowered by algorithmic manage-
ment.”® Platforms have thus acquired increasingly pervasive labour market power, manifested
in the ability to set wages on the basis of conventional pricing considerations.®

If no appropriate initiatives are taken, the extreme fragmentation caused by intricate subcon-
tracting chains will undermine the effectiveness of information and consultation practices, even
if the quantitative thresholds set by EU directives are met. These emerging labour market dy-
namics therefore require a reinterpretation effort to ensure that the scope of collective labour
rights, as well as the identification and composition of the "managerial counterpart" in informa-
tion and consultation practices, reflects the progressive centralization of economic and bargain-
ing power in the hands of a few business actors.

There are several avenues that could be explored in this regard. Drawing on Hassel and Sieker’s
conceptualization of the firm as a nexus of contracts, a reinterpreted notion of “undertaking”
could encompass the economic and bargaining pressures manifested throughout the network of
subcontracting governed by (or occurring through) digital labour platforms.8' Another approach,
as suggested by Weil in his search for the “organizational glue” that defines the boundaries of
the modern undertaking, is to look at the detailed supply chain standards and franchise agree-
ments.82 Alternatively, another relevant indicator for locating the network of economic and con-
tractual power could be to follow the algorithmic management thread used to allocate, direct
and evaluate performances.® Finally, inspiration could be derived from competition law where,
in order to assess market distortions, the the European Commission and the Court of Justice
have extended the notion of “undertaking” to include the “organic and functional links between
firms".8* Although a similar approach has yet to be consolidated in the area of labour law, a re-
cent positive development occurred in the Ellinika case, where the Court acknowledged that, if
one undertaking depends on the economic decisions of another, its autonomy as a separate le-
gal entity may not be genuine.?>

While these are only a few of the possibilities available, and we are aware that some may be
more feasible than others, we believe that it is crucial to persuade the policymaking institutions
to undertake similar innovative reinterpretation efforts. This re-conceptualization is essential to
ensure that the scope and effectiveness of collective labour rights matches the actual labour
market power wielded by powerful employers in the expanding platform economy.

77 Altenried (2020).

78 De Stefano (2016b) at p. 14.

7 Weil (2019) at p. 148.

8  Dube et al. (2018); Duch-Brown et al. (2022); see also Boewe et al. (2022) for an illustration of the Amazon Flex Platform example.

81 Hassel and Sieker (2022).

8 Weil (2019).

8  Ibidem; de Groen et al. (2021) at p. 60.

8 Stanciulescu (2018); Nagy (2019); Judgment of 10 January 2006, Ministero dellEconomia e delle Finanze v Cassa di Risparmio di
Firenze SpA, Fondazione Cassa di Risparmio di San Miniato and Cassa di Risparmio di San Miniato SpA, C-222/04, ECLI:EU:C:2006:8;
Commission Consolidated Jurisdictional Notice under Council Regulation (EC) No 139/2004 on the control of concentrations between
undertakings (2008/C 95/01).

8 Judgment of 13 June 2019, Ellinika Nafpigeia AE v Panagiotis Anagnostopoulos and Others, C-664/17, ECLI:EU:C:2019:496 (69).
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On-call, waiting and travel time (unpaid)

One foundational rule of platform work provides that workers are “engaged” (and remunerated)
by the platform only when they accept an assignment having logged in to the app. The impli-
cations of this model are multifarious.® A key consequence of such “artificial separation of the
concept of performance from the concept of remuneration” is the inordinate dominance of un-
paid on-call, waiting and travel time and the compounding necessity to work long hours to earn
decent wages.®” The amount of unpaid time spent waiting for or securing tasks is similar to the
time spent completing those tasks.® Online workers spend around one-third of their effective
working time unpaid.?° Hyperflexible arrangements are also prevalent in traditional fields like
care, cleaning, customer support, higher education and logistics, reflecting the same kind of
temporal division that is seen in the gig economy.

The Working Time Directive (WTD)*® can offer some important guardrails but it presents limita-
tions that need to be addressed. It defines working time as “any period during which the worker
is working, at the employer’s disposal and carrying out [her] activity or duties, in accordance with
national laws and/or practice” (Article 2(1)).°* The notion has been expansively and purposively
interpreted by the CJEU as a “unitary one” embracing all those expanses of time units, including
“non-productive” ones, when workers work or even make themselves available to an employer’s
call to provide appropriate services at short notice.”> The WTD’s main provisions are minimum
weekly and daily rest periods, minimum daily breaks and annual leave, and maximum weekly
and night working time.?® Space limitations do not permit us to dwell on the coveted discussion
of the choice of the directive’s legal basis. Suffice it to remark that opting for a foundation relat-
ed to working conditions rather than health and safety (Article 153(2) TFEU) would have allowed
the inclusion of a larger set of issues related to working time, namely “short or variable working
hours or workers” as well as control over work schedules and arguably remuneration.® The en-
forcement of working time provisions does not fully address the risks and precariousness faced
by non-standard forms of work, nor does it curb their use both as regards the way in which the
provisions are framed and as regards the prevalence of opt-out clauses.

There are three main critical aspects that are hardly captured by the WTD: (a) on-call time; (b)
waiting time; and (c) travel time. These issues are ubiquitous in platform work.*

On-call (or stand-by) time was the crux of several rulings handed down by the CJEU, well before
the advent of platform work. Significantly, when stand-by time is spent at the workplace, broadly
understood as “any place where the worker is required to exercise an activity at the employer’s
instructions, including where that place is not the place where he or she usually carries out his
or her professional duties”,*® even if the worker is not carrying out “productive” activities in the
interest of the employer, this does not automatically entail such time counting as rest. An aspect
that deserves attention is the trend towards overcoming the centrality of the so-called “location

8  Piasna (2023); Piasna et al. (2022).

87 See also Hooker and Antonucci (2022).

8 PPMI(2021)at p. 61.

8  Ranietal. (2021).

% Directive 2003/88/EC of the European Parliament and of the Council of 4 November 2003 concerning certain aspects of the organisa-
tion of working time. See also Art. 31(2) of the European Charter of Fundamental Rights. See further: C001 - Hours of Work (Industry)
Convention, 1919 (No. 1); the Hours of Work (Commerce and Offices) Convention, 1930 (No. 30); C047 - Forty-Hour Week Convention,
1935 (No. 47); ILO (2005). The ILO's CEACR has clarified that the notion of working time in the international Hours of Work standards
embraces both activity and availability.

9 For a definition of its personal scope, see Case C-428/09, Union syndicale Solidaires Isére v Premier ministre and Others, 14 October
2010, ECLL:EU:C:2010:612.

9 (C-518/15, Ville de Nivelles v Rudy Matzak, 21 February 2018, ECLI:EU:C:2018:82 (59). See also Adams and Countouris (2019).

% C-147/17, Sindicatul Familia Constanta and Others v Directia Generala de Asistenta Sociald si Protectia Copilului Constanta, 20 November
2018, ECLLI:EU:C:2018:926; Para 41.

%  Piasna(2019a) at p. 5.

9%  Katsabian and Davidov (2022).

% C580/19, RJ v Stadt Offenbach am Main, 9 March 2021, ECLI:EU:C:2021:183 (para 35).
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test”,” once considered a key determinant for distinguishing between working time and rest
periods in the case of on-call workers. A leading criterion used by the CJEU, which conceives
time in a qualitative rather than simply a quantitative way,* in identifying these time units is the
more or less significant restriction of a worker’s opportunities to engage in other activities or
to rest.*® Being at a location different from the company premises while “at the employer’s dis-
posal” amounts to working time if the workers’ freedom to engage in other personal or social
activities is significantly constrained.’® This is the case for many platform workers who are dis-
suaded from dedicating themselves to other activities, including recreational ones, as they need
to be ready to accept a call and, as a result, are constantly checking on the app’s notifications.
The open clause of “constraints” has been complemented by references to their “objective” and
“significant” nature in a recent CJEU ruling which partially displaces the solid, binary demarca-
tion defined in previous decisions,'®" paving the way for alternative interpretations justified in
the light of organizational needs. In the absence of such constraints, only the time linked to the
provision of work carried out during that period constitutes “working time”. Moreover, the CJEU
has held that the WTD does not preclude a national law, collective agreement or a decision of an
employer treating those periods during which work is materially carried out and those during
which no actual work is accomplished (both to be considered working time) in different ways for
the purposes of remuneration.%2

A stark mismatch emerges between the business model adopted by most platforms, geared to-
wards consideration for the sole time spent logged or engaged in the task commissioned,'® and
how time spent in the interest of the employer is considered in the CJEU jurisprudence. That a
worker, after logging in, is awaiting a call or spending time skimming through tenders launched
by potential clients to select the best-paying options far from qualifies as rest time and cannot
be seen as a “third category” of time between working time and rest.

The very architectural makeup of the platforms’ business model is based on the “implied” per-
manent availability and oversupply of workers. Coupled with piece rate (output-related) income
arrangements and gamification tools, this model is the cause of squeezed pay levels. It goes
without saying that, if workers are so constrained that they cannot freely manage their time and
pursue their own interests even when their professional services are not required, this time must
be classified as working time. Asserting that platform workers could be completing other side ac-
tivities to the benefit of competing platforms when their services are not needed would result in
exacerbating the paradox of interpreting the notion of working time in a way that endorses the
erratic nature of platform arrangements, thereby jeopardizing the overarching protective pur-
pose of the WTD. Admittedly, waiting time represents a Hamlet dilemma for offline and online
platform workers. By using minimum rest time, they may witness a decrease in their income or
be penalized by algorithms fuelled by metrics such as constancy and availability. By committing
to complete more gigs for competitors, they intensify their psychosocial risks and reduce their
chances of being reclassified should they lodge a complaint in jurisdictions where the presence
of non-exclusivity and substitution clauses is used to defeat the “personal work” factor.'%

% C-151/02, Landeshauptstadt Kiel v Norbert Jaeger, 9 September 2003, ECLI:EU:C:2003:437 (para 68 on-call time when workers “are
required to be physically present [at the workplace] must be regarded in its entirety as working time”). See also C-303/98, Sindicato
de Médicos de Asistencia Publica (Simap) v Conselleria de Sanidad y Consumo de la Generalidad Valenciana, 3 October 2000,
ECLI:EU:C:2000:528.

% Ferrante (2019).

% C-518/15, Ville de Nivelles v Rudy Matzak, 21 February 2018, ECLI:EU:C:2018:82 66. See Zahn (2021).

190 C-580/19, RJ v Stadt Offenbach am Main, 9 March 2021, ECLI:EU:C:2021:183.

01 C-214/20, MG v Dublin City Council, 11 November 2021, ECLI:EU:C:2021:909 48. See also Gramano (2022).

102 C344/19, D.). v Radiotelevizija Slovenija, 9 March 2021, ECLI:EU:C:2021:182 (para 58); C 580/19, RJ v Stadt Offenbach am Main, 9 March
2021, ECLI:EU:C:2021:183 (para 57).

103 Uber BV v Aslam [2021] UKSC 5. In this case involving Uber, the Supreme Court completely agreed with the Employment Tribunal's
decision that any time spent by a driver under a worker’s contract with Uber London, including the time they are “on duty” and logged
in to the Uber app in London to accept trip requests, is considered “working time”. See also McCann D (2020).

104 Atkinson and Dhorajiwala (2019).



27

» ILO Working Paper 101

What about travel time? Offline platform workers constantly experience this condition: they must
reach a “hotspot” where they can log in to serve a certain urban area with no “guarantee of ob-
taining any paid activity after investing time in travelling to work”.'® In a ruling considering the
journey completed from home to the first client and from the last client to own home by a per-
ipatetic worker without fixed places of work,'% the CJEU has stated that even travel time counts
as working time insofar as the worker is required to be physically present at a place determined
by the employer and to be available to carry out work. In the absence of a fixed or habitual place
of work, the journey is considered technically indispensable to rendering the service.'”” While
the CJEU's adaptive posture is promising from the perspective of platform workers, it must be
added that, for the purposes of the WTD, qualifying travel time as working time does not entail
that it must be remunerated,’® a prerogative that rests entirely with the platform employer.'®

Another general principle asserted in CJEU case law is that employers must be required to set
up an objective, reliable and accessible system enabling the time worked each day by each
worker to be measured.”? It is striking that, in highly tracked and constantly monitored envi-
ronments, there is very little information on the number of hours worked, a situation that fur-
ther exacerbates information asymmetries to the advantage of platform companies. On top of
this, one major drawback of the WTD is that, despite the progressively expansive interpretation
of its material scope, it is deafeningly silent on how to remunerate the time spent working. This
black hole in the regulation of time also emerged in the context of one of the CJEU’s very first
reasoned orders seeking to deal with a company organization that squarely fitted that of a ma-
jor platform operator.’ No answer was provided by the CJEU to the question of how to meas-
ure the working time of workers who are allowed to “multi-home”; namely, to be available on
multiple competing platforms at the same time. The feasibility of nominal multitasking cannot
be doubted enough. Despite this, no guidance has been offered as regards the economic treat-
ment of patchwork engagements, something which is destined to have a negative impact on
health and safety conditions.

Another weakness is that the WTD simply sets upper limits, in line with the spirit of the very first
ILO Convention 1919 (No. 1). However, working time is understood in a narrow sense, not as an
integral component of working conditions, but rather as one of the means to promote safety
and health. This notion may result in unintended consequences. Platform workers can see the
economic convenience of not being covered by working time provisions and self-exploit to in-
crease their remuneration. As a vicious circle, this perverse incentive potentially pushes many of
them into bogus status classification, making the category of self-employment more attractive
with severe individual and societal effects. All in all, the WTD serves as a key illustration of the
cases where it falls short of achieving its “humanization” objectives within the realm of platform
work. This is where the arrangement of work should be adapted to meet the needs of workers as
human beings, but the WTD does not come close to succeeding in enforcing such an outcome.

5 Pulignano et al. (2022).

1% C-266/14, Federacion de Servicios Privados del sindicato Comisiones obreras (CC.00) v Tyco Integrated Security SL and Tyco Integrated
Fire & Security Corporation Servicios SA, 10 September 2015, ECLI:EU:C:2015:578. In Tyco, workers received their itineraries through
a digital application installed on their phones. See also McCann (2016).

07 Mangan et al. (2020).

%8 C-518/15, Ville de Nivelles v Rudy Matzak, 21 February 2018, ECLI:EU:C:2018:82 (the WTD “does not govern the question of workers’
remuneration”, para. 49).
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cations, including those enabled by information and communication technologies” and “commuting to and from work”, thereby em-
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od for calculating the working time” (para 19) in light of the discontinuous nature of the arrangement which allowed multiple con-
comitant clients).
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Opaque and unpredictable schedules

One of the main sources of temporal precariousness for casual workers is the unpredictability
of future workloads, precipitated by the employer’s intense degree of control over the whole la-
bour process.'? The combination of hyperflexible business models and the strategy of oversup-
ply makes workers prey to “hours famine”.'3 Since the internal architecture is “designed to keep
(or have the effect of keeping) the worker hungry for the next shift”," current working time rules
risk being a blunt weapon. In fact, temporal precariousness is particularly affecting already dis-
advantaged and vulnerable workers."> Up until recently, little could be found in the social acquis
to make sure that minimum working hours were guaranteed to workers to avoid time drainage
and foster programmability, clarity and balance between working and private spheres.

Meagre results have been achieved by mobilizing the principles of non-discrimination before
the CJEU. In a case brought by an “on-demand” worker in the retail sector (hired on a zero hour
basis, with the right to refuse assignments), the Court ruled that there was no “comparator” in
the enterprise for the purposes of the assessment mandated by the framework agreement on
part-time work.""® The justification was that all full-time workers had fixed hours and were re-
quired to accept work without the option to refuse it, as stipulated by their contracts.”” Analogue
reasoning would be fatal in contexts where the wholesale business model relied on “lean work-
forces”, operating almost exclusively through self-employed workers. Such a company structure
would make any benchmarking activity complex and burdensome. A narrow interpretation of
the notion of comparator would thus displace the application of the equality principle, which is
one of the possible remedies to the dangerous unpredictability of erratic arrangements."® Not
surprisingly, the “safe conduct” opened by the lack of comparable standard workers represents
yet another incentive not to invest in building more solid business models.

Temporal discontinuity rather than genuine autonomy has been used in court to rebut arguments
that platform workers are in fact employees. Yet, it is precisely the subjection to highly casual-
ized schedules, also used by platforms to discipline workers,"® that should be read as a strong
indicator of subordination, understood as technical subjection to a contractual party who dis-
cretionally exercises command and control prerogatives.'?® Organizational unpredictability and
contractual impermanence by design cannot result in detriment to workers, nor can these issues
be weaponized in terms of a waiver of fundamental rights.’?' Here lies another incongruity of
the current legal framework, which is poorly equipped to deal with non-standard arrangements.

Some compelling responses to the shortcomings presented above could come from the imple-
mentation of Principle 5 (the right to fair and equal treatment regarding working conditions and
the prevention of employment relationships that lead to precarious working conditions) and
Principle 7 (the right to receive information about employment conditions and protection in the
case of dismissal) of the European Pillar of Social Rights (EPSR).'?? By giving partial implementa-
tion to those principles, the provisions fleshed out in the Directive on Transparent and Predictable
Working Conditions represent a step forward against the excess of unidirectional flexibility that
“has rendered working relationships unstable and increasingly unpredictable”.'?3
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The two key goals of this directive are to ensure workers' “time sovereignty” over the labour pro-
cess and to avoid involuntary underemployment. Thanks to its legal basis (Article 153(2) TFEU
and point (b) of Article 153(1) TFEU), the TPWCD relies on a broad notion of programmability en-
compassing issues such as a guaranteed number of paid hours, payments for additional work,
reference hours and days when the worker may be required to work, minimum notice periods
and deadlines to revoke availability or, on the part of the employer, to cancel an assignment.’*
It is safe to claim that the TPWCD integrates and advances the scheme set in place by the WTD,
tackling some salient issues that had been unaddressed and offering reliable safeguards for all
workers with short, insecure or variable work hours. The TPWCD's rationale is that the precondi-
tion for improving working conditions and reducing precariousness is to provide workers with
accurate information. It represents a regulatory paradigm shift as it looks at working conditions
with a more pragmatic and comprehensive approach. On the one hand, it updates and expands
the set of information to share and strengthen deadlines; on the other, it expressly covers atyp-
ical and casual workers, calibrating its target on the ability to (pre)determine schedules and or-
ganize private lives.'?

AtILO level, a comparable instrument can be found in the ILO Domestic Work Convention 2011
(No. 189), which provides domestic workers with the right to be “informed of their terms and
conditions of employment in an appropriate, verifiable and easily understandable manner and
preferably, where possible, through written contracts in accordance with national laws, regu-
lations or collective agreements” (Article 6). Such information is with reference to, among oth-
ers, the starting date and duration (in the case of temporary contracts), remuneration, method
of calculation and periodicity of payments, normal hours of work, paid annual leave, daily and
weekly rest periods.'?

Returning to the crux of the matter, every worker “who has an employment contract or em-
ployment relationship as defined by the law, collective agreements or practice in force in each
Member State with consideration to the case-law of the Court of Justice” falls under the scope of
the TPWCD (Article 1). As long as they fulfil the (ample and purposive) criteria set by the CJEU, do-
mestic, on-demand, intermittent, voucher-based and platform workers, trainees and apprentices
fall within the scope of the TPWCD and are entitled to a set of minimum rights'?, except those
whose predetermined and actual working is equal to or less than an average of three hours per
week in a reference period of four consecutive weeks (this provision could have a negative im-
pact on those platform workers who experience periods of peaks and troughs). However, this
“hybrid” worker definition, departing from the “static” one without attaining the greater ambi-
tion that was proposed in other versions of the directive,'?® paves the way for a stronger role for
the CJEU which could be asked to conduct a scoping exercise on a case-by-case basis. Since the
TPWCD embeds the principle of the prevalence of substance over form, it could be instrumental
in bringing more workers than those who are protected by national labour law within the scope
of the EU social acquis.’® National courts have started to be sensitive to this opportunity in the
context of status litigation.

The “second generation” of atypical employment is the ideal beneficiary of the protective provi-
sions provided for by the TPWCD. The directive lays down information rights about the organiza-
tion and the number of guaranteed paid hours. Workers must be informed on how they will be
paid for the additional hours worked, when exactly their assignments will start and within what

24 Georgiou (2022b).

25 Its predecessor excluded casual workers from its scope. Council Directive 91/533/EEC of 14 October 1991 on an employer's obliga-
tion to inform employees of the conditions applicable to the contract or employment relationship.

126 C189 - Domestic Workers Convention, 2011 (No. 189).

27 Recital 8. Regardless of the number of hours worked, workers who have no guaranteed working time, including zero hours and
some on-demand contracts, fall under the scope of the directive. Case C-66/85, Lawrie-Blum v Land Baden-Wurttemberg, 3 July 1986,
ECLL:EU:C:1986:284: “worker’ means a natural person who, for a certain period of time, performs services for, and under the direc-
tion of, another person in return for remuneration” (para. 17).

28 Kountouris (2018).

29 Bednarowicz (2020).
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timeframe a call can be cancelled (Article 4). When the work organization is “entirely or mostly
unpredictable”, the directive's provisions design a clear availability period. Two conditions must
be fulfilled: (a) work is demanded within predetermined reference hours and days; and (b) work-
ers are informed within a reasonable notice period. If one or both conditions are not met, work-
ers can refuse to show up without suffering adverse consequences. In addition, they must be
compensated if previously agreed slots are cancelled (Article 10). According to Article 12, work-
ers also have the right to request to switch to a new form of employment with more predictable
and secure working conditions (and employers have an obligation to reply). However, this does
not mean that any obligation to “convert” the contract arises from the TPWCD.

Minimum requirements are designed to prevent abuses in volatile segments of the economy.
Simultaneous engagements with other employers are allowed; that is, the worker will not be treat-
ed adversely and incompatibility clauses must be limited (Article 9). The purpose of this prohibi-
tion is praiseworthy: it aims at preventing hold-up situations where workers are tied to a single
employer and denied the opportunity to hold parallel positions with other employers. However,
these concessions are contentious.” On the one hand, several platforms insert non-exclusivity
clauses - which often remain confined to the letter of the contracts - to reinforce their arguments
in respect of workers' alleged autonomy. On the other, legitimizing the practice of taking multiple
jobs leads to further work intensification. Workers agree to work on multiple tasks, assignments
and projects because they are left with no choice if they are to earn a meaningful level of pay.
Workers' (in)voluntary choice should not find technical encouragement and tolerance in the law.

The directive envisages a set of rules aimed at preventing and fighting abuses. These may in-
clude limitations on the use and duration of on-demand or similar contracts - in line with similar
provisions included in the framework agreement on fixed-term work'3! - or the introduction of
a rebuttable presumption regarding the existence of an employment contract or employment
relationship with a minimum amount of paid hours calculated on the basis of the average hours
worked during a given period (Article 11)."32 Although these provisions purport to re-standardize
casual work, they replicate “some of the paradoxes of current EU employment policy”,'* as it re-
sults in trading a reasonable level of predictability for employees with large margins of flexibility
offered to employers. This compromise approach risks resulting in an excessive normalization
and promotion of atypical work, depicted as collateral damage stemming from the need to en-
sure labour market adaptability during uncertain times.

Pervasive monitoring, arbitrary ratings and capricious
management

When it comes to attributing responsibility for degraded working conditions in platform work,
the finger should be pointed at organizational structures that rely on a blend of algorithmic man-
agement (AM) and human supervision.'* Platforms are unanimously identified as the birthplace
of pervasive monitoring and automated decision-making systems.'* While courts have been en-
meshed in litigation campaigns concerning workers' employment status, the riskiest features of
platform work have become a widespread model.'* Gradually, conventional jobs in ordinary in-

130 Aloisi (2022).

31 Council Directive 1999/70/EC of 28 June 1999 concerning the framework agreement on fixed-term work concluded by ETUC, UNICE
and CEEP.

32 Bednarowicz (2019).

33 Piasna (2019b).

3 Commission Staff Working Document Impact Assessment Report Accompanying the document Proposal for a Directive of the European
Parliament and of the Council on improving working conditions in platform work SWD/2021/396 final.

35 Rosenblat (2018); Wood et al. (2018).

136 Adams-Prassl (2022); Aloisi and De Stefano (2022).
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dustries have been exposed to human resource practices that are completed or at least support-
ed by digital instruments and software.'¥ Undeniably, remote work prompted by the pandemic
has contributed to normalizing the use of monitoring devices and productivity-tracking tools.

The opaqueness of AM is strongly correlated with the difficulties of ensuring the proper classi-
fication of platform workers: data-driven practices both disguise and intensify managerial pre-
rogative. Judges called on to assess the factual circumstances of the relationship have struggled
to understand the intricacies of these new organizational patterns for exercising command and
control and to match them with classical legal and interpretative categories. Only recently have
they become familiar with the overarching implications of AM systems on status and working
conditions.

This accrued knowledge, however, is not fully leveraged in the draft directive on platform work.
Although control over work performance is the trigger for the rebuttable presumption of em-
ployment (Article 4(2)), and consideration for the use of algorithms is indicated in connection with
implementing the primacy of facts principle (Article 3(2)), no explicit reference to AM systems
is made in the list of five indicators supporting the process under which control can be estab-
lished. Almost all criteria, such as determining the remuneration, issuing instructions on how to
behave, supervising the execution of performance and constraining the ability to self-organize
one's work, can be generally completed by AM systems. The lack of such a mention shows a far-
from-perfect integration between chapters II and III of the proposed platform work directive.

Platform workers cannot clearly understand the consequences of their conduct and find them-
selves dealing with capricious agents. In uncertain situations, they suffer from “algorithmic in-
security” (the vulnerability and fear stemming from platforms’ use of customer-generated rat-
ings to score workers and algorithms to amplify the repercussions of those grades).'*® Workers
must guess the metrics considered by the internal ranking system by constantly adhering to an
implicit standard of conduct that reduces their self-determination.'® They have little opportuni-
ty, if any, to influence the logic of AM systems besides being aware of the constant monitoring
and their exposure to arbitrary sanctions'*® which affect their career prospects and potential
earnings. Platform workers end up overworked, disempowered, stressed and, ultimately, less
satisfied with their jobs.*" Concomitantly, the absence of employment status, exacerbated by
the scarce application of the canonical substantive and procedural limits to employers’ powers,
renders the subjection to AM even more detrimental and hazardous.'* Workers are also dis-
couraged or prevented from exercising collective rights and have limited access to fundamental
rights to establish and join organizations that promote social dialogue.’ In addition, several in-
vestigations and rulings have documented how internal scores are used to terminate workers’
accounts when they fall below a certain threshold owing to causes independent of workers’ will
and in defiance of international standards."*

The proposed platform work directive is the first EU instrument that directly addresses data-driv-
en organizational practices. It is praiseworthy that provisions ensuring fairness, transparency
and accountability with regard to algorithmic management in the platform work context cover
allworkers regardless of their contractual designation and employment status. The text present-
ed by the Commission in December 2021 extended the ambit of application of the chapter on
AM to “persons performing platform work [...] who do not have an employment relationship, i.e.
the genuine self-employed”. Yet, these safeguards do not go beyond the boundaries of the gig
economy, thus limiting the draft's ambitious impact. Legions of workers in conventional sectors

37 Wood (2021); Woodcock (2022).

38 Wood and Lehdonvirta (20121).

39 Ball (2010).

140 Collins and Atkinson (2022).

41 PPMI (2021) Annexes, n. (19), 58.

42 See section on “On-call, waiting and travel time (unpaid)”, above.

43 C087 - Freedom of Association and Protection of the Right to Organise Convention, 1948 (No. 87).
4 C158 - Termination of Employment Convention, 1982 (No. 158), Article 30.
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are now managed by digital systems that partially or wholly assume managerial functions. The
information and access rights enshrined in the proposed platform work directive are not avail-
able to them unless they are organized by a “digital labour platform” as defined under Article 2
of the proposed platform work directive (with emphasis on the role of “digital electronic means,
such as a website or a mobile application”).”” A landmark achievement could turn out to be a
Pyrrhic victory.

The new rules on AM aim to reduce the information asymmetries between platforms and work-
ers.'* They cement universal principles of procedural fairness and the transparency of manage-
rial decisions. Significantly, they could improve working conditions by addressing the accounta-
bility deficit documented in a myriad of studies,’ besides facilitating access to the evidence to
be used in court to demonstrate the existence of the robust “control” being exercised by plat-
form businesses.

The platform work directive targets the “automated monitoring systems” used to monitor, su-
pervise or evaluate platform workers and the “automated decision-making systems” implement-
ed to “[m]ake or support decisions that significantly affect platform workers' working condi-
tions”. According to Article 6, platform workers must be informed about the existence of or the
intention to adopt these practices, the categories of action monitored, the decisions made or
supported by such systems, the main parameters taken into account and their relative weight,
and the grounds for impactful decisions such as restriction, suspension and termination of the
workers' account. Importantly, the relevant information must be shared with worker represent-
atives or authorities upon their request. Genuine self-employed workers are excluded from this
collective information and consultation right and, in principle, can resort to Article 5 of the P2B
Regulation'® according to which they are entitled to learn from terms and conditions “the main
parameters determining the rankings and the reasons for the relative importance of those main
parameters as opposed to other parameters”.

We have already pointed to the contradiction of designing a sectoral model of safeguards for
a trend that is rapidly sweeping through the entire labour market, leaving vulnerable workers
particularly exposed to its dangers. To this must be added the ambivalent relationship between
the platform work directive and the GDPR. The former is significantly less detailed, yet slightly
broader in material scope than the latter. In line with Article 22 GDPR (the right to obtain human
intervention, to express a point of view and to contest a decision), the platform work directive’s
redress mechanism includes a human assessment of significant decisions on the request of the
affected person and a review of the decision if the explanation does not prove compelling or
workers feel that their rights have been hindered. The platform work directive provisions partially
address the pitfall of a narrow emphasis on solely automated decision-making (Article 22 GDPR),
which has also emerged in the case law,'® by including decisions that are merely supported by
automated decision-making systems. The platform work directive also introduces “the right to
obtain an explanation” for decisions such as access to tasks, earnings, working time, promotion,
status and the restriction, suspension or termination of their accounts (Article 8). Despite this,
automated monitoring and management, whose adoption is never questioned in the platform
work directive, are considered inherent (or perhaps inevitable) functions of the platform busi-
ness model. Nor do information and consultation rights equate to the strongest codetermination

%5 See Impact Assessment, stating that algorithmic management is “a platform work quasi-specific challenge, which is not replicated
to the same extent in the wider employment context”, p. 11.

4% Ponce Del Castillo and Naranjo (2022).

47 Todoli-Signes (2021).

48 Regulation (EU) 2019/1150 of the European Parliament and of the Council of 20 June 2019 on promoting fairness and transparency
for business users of online intermediation services.

49 Gellert et al. (2021).
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models that are in force in many EU countries, where worker representatives must be meaning-
fully involved in the process of technology adoption.™°

There is, however, a concomitant EU regulatory initiative, the so-called Al Act,’' that casts doubt
on the willingness to establish a barrier against the undue proliferation of toxic automated de-
cision-making systems. Al systems adopted in the context of “employment, workers manage-
ment and access to self-employment” (point 4, Annex III) are identified as posing “high risk to
the health and safety or fundamental rights of persons”. They must undergo a conformity as-
sessment procedure prior to entering the market or being put into service (Chapter 2). This pro-
cedure involves establishing, implementing, documenting and maintaining a risk management
system throughout the life cycle of the Al system.?

The resulting patchwork of instruments opens a “constitutional” minefield at supranational lev-
el. Given its legal basis is aimed at promoting maximum harmonization, there is a growing fear
that the AI Act could upset domestic rules on the adoption and deployment of workplace tech-
nologies, including the newly proposed rules in the context of platform work. Article 20 of the
proposed directive on platform work empowers Member States to apply or introduce laws, reg-
ulations, administrative provisions or collective agreements which are more favourable to plat-
form workers, in line with Article 88 GDPR on the possibility of adopting “more specific rules” to
protect employees’ personal data at work. Should the Al Act be approved in its current formula-
tion, more stringent provisions could be considered exorbitant barriers to the free provision of
Al-related services in the EU. One actionable solution would be the removal of Al systems used
in working environments from the Al Act, to avoid tensions with current national monitoring
and data protection rules.

The limitations of the inflated EU framework and the uncertainty raised by partially overlapping
models make the picture highly unstable, and rights scarcely actionable. Due to their idiosyn-
cratic scope of application, the AM provisions in the platform work directive could be easily cir-
cumvented and, moreover, they have scarce bite. At national level, the situation is even more
complex given the contentious coexistence between domestic laws implementing the GDPR re-
garding personal data collection and processing,'3 the labour-related frameworks governing
the adoption and deployment of technology at work and the enforcement role being scattered
among labour tribunals and data protection authorities.

Given the high stakes at play, what is chiefly needed is a comprehensive supranational, or at
least European, instrument that regulates workplace data protection'™ and the use of technol-
ogies to perform monitoring and decision-making functions at work. An EU-wide model would
reduce the costs connected with compliance and prevent regulatory arbitrage. Borrowing the
technique adopted for identifying the five-factor test to trigger the presumption of employment,
a selection of domestic traditions and rules could be embedded and harmonized at EU level,
minimizing the risk of rejection.

Workplace technologies must be introduced upon conducting a multi-stakeholder process that
involves those people who are affected by such tools, not only the providers and the deployers.

150 Aloisi and Gramano (2019). The European Parliament's version advances collective rights by proposing to introduce a new article on
the promotion of collective bargaining in platform work, including as regards the features of automated systems. See Art. 10a, as
per Amendment 162. It also specifies that platforms need to ensure information and consultation irrespective of whether automat-
ed systems are being managed by it directly or by an external service provider. However, Chapter III remains reserved for the realm
of the platform economy and there are no signs of it being potentially extended to conventional settings.

51 European Commission (2021c).

152 Cefaliello and Kullman (2022).

153 Abraha (2022). See also Abraha (2023).

154 JLO (2022); ILO (1997).
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In certain critical areas, decisions ought not to be left to AM."* The unique traits of professional
relationships, including unequal access to information and pre-established imbalances in con-
tractual power, instead demand more specialized regulations.

Considering the significant risks and the difficulties presented by AM, a more focused approach
must be developed. There are several good reasons for doing so, among them the opportunity
to co-design, update and fine-tune those data-driven managerial practices that are not dysfunc-
tional or prone to be gamed. Trade unions and workers' representatives need to wield the in-
stitutional power to codetermine the establishment of technology at work and to negotiate the
action, decisions and metrics that are monitored or factored in by AM tools. There are numerous
pioneering experiences which demonstrate that a fruitful social dialogue on technology is bene-
ficial for both workers and companies.’® Harnessing the benign potential of digital transforma-
tion is an opportunity not to be sacrificed on the altar of techno-determinism.

55 See Amendment 122, Report on the proposal for a directive of the European Parliament and of the Council on improving working

conditions in platform work, available at https://www.europarl.europa.eu/doceo/document/A-9-2022-0301_EN.html. These decisions
include ones “having an impact on health and safety and on the contractual relationship or introducing changes to the agreed terms
of the employment relationship, and decisions to apply disciplinary measures, or restricting, suspending or terminating the contrac-
tual relationship and the platform worker’s account, or any decision of equivalent detriment”.

%6 Kramer and Cazes (2022).
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» Conclusion

This paper offers a critical analysis of both the proposals for an EU directive on the working con-
ditions of platform workers and other instruments currently in the legislative pipeline that, if
adopted, would be the first supranational attempt to regulate the now-established phenome-
non of platform work. Our goal was to match the proposed platform work directive with the EU
and international “social acquis”.

The paper begins by approaching platform work as an expression of the broader phenomenon
of precarious and non-standard work. In fact, the vast majority of the challenges and “protection
gaps” we have identified also apply to an increasingly wide range of workers who share similar
characteristics with platform workers. Casual work formats and remote working arrangements
are two important examples. We contend that these phenomena are mutually reinforcing and
we hope that, by highlighting the main advantages and limitations of the EU legal framework in
regulating working conditions in the platform economy, our work can contribute to shaping re-
search and, most urgently, the policy agendas aiming at the establishment of a fairer and more
worker-centred future of work.

Rather than analyse the directive’s proposals in a systematic way (a type of enquiry already car-
ried out by several other experts)’™ the paper has explored how some of its provisions (for ex-
ample those defining its scope, those introducing a legal presumption of status, those defining
the concept of workspace and workplace, and therefore the concept of employing entity, and
the rules on surveillance and monitoring) interact with those contained in other EU instruments
(the TPWCD, WTD and GDPR, to name the most significant), generating both some overlaps but
also, and crucially, some “underlaps” and protective lacunae.

Overall, there is no denying that the proposed directive, if adopted, would introduce a number
of new protective devices that would, if properly implemented, determine tangible improve-
ments for platform workers. In some respects, this instrument would go as far as providing a
blueprint of rights and protections, for instance in the areas of digital surveillance and algorith-
mic monitoring, that, if suitably adapted, could benefit all workers and not just those working
through platforms.

Butitis also clear that the proposed directive is at risk of falling short of resolving the (constant-
ly developing) concerns that algorithmic management and platform work generate for work-
ers. The more specific reform suggestions explored in the previous sections aside, this report
suggests that - for this directive to achieve its protective objectives - it would be important to
adapt some other existing instruments to the regulatory challenges posed by platform work and
non-standard forms of employment.'*®

The paper also suggests that the proposed directive on platform work should take it upon itself
to provide national implementing authorities and national and European courts with a series of
guiding principles assisting them with coordinating and reconciling a number of scattered sourc-
es contained in multiple instruments that were not designed to “speak to each other”. In this
respect, the seemingly haphazard references to instruments such as the WTD, the TPWCD, the
directive on information and consultation and the GDPR fail to “connect the dots” and provide a
coherent ecosystem of rules regulating platform work in its entirety. There is also a greater need
to ensure that an instrument such as this is genuinely “future proofed”, at least in terms of the
vexed question of the typology of workers (and the concept of work) to which it should apply.
In that regard, some specific suggestions have been advanced in this paper, suggestions that
are - we believe - fully in line with the dicta of the Universal Labour Guarantee proposed by the

57 De Stefano (2021); Kelly-Lyth and Adams-Prassl (2021); Hooker and Antonucci (2022).
58 Bogg (2016).



36 » ILO Working Paper 101

ILO Global Commission on the Future of Work which states that, “All workers, regardless of their
contractual arrangement or employment status, should enjoy fundamental workers' rights..."."®

% Berg, et al. (2018).
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